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Supervision of direct administration

to prevent and/or cure
maladministration and
the abuse of power

European

Administrative Judicial Political T




Administrative
supervision

General Independent
supervision by supervision within

the head of the EU
execution - administration

*European Court of Auditors,

Supervision . *European Anti-Fraud Agency
per Supervision of (OLAF)
within the

. *European Union Agency for
0 c agencies Fundamental Rights (FRA)
Commission

*European Data Protection
Supervisor (EDPS).




General supervision by the head
of execution

Supervision within the

.. Supervision of Nnci
Commission P agencies

satellite institutions
lack of a formal hierarchy in
the Commission

collegiate decision-making arrangements applying
of the Commissioners | to them are rather
| varied

—>the supervisory




> EUROPEAN
COURT
OF AUDITORS

¢ Are the financial statements
complete and accurate (reliable)?
Do they present fairly the financial
position, results and cash flow for
the year, in accordance with the
applicable financial reporting
rules?

Independent supervision within the EU administration:

ECA (1993-)

e Are EU income and expenditure
transactions correctly calculated
and do they comply with the
relevant legal and regulatory
framework requirements?

* Do the EU funds provide value for

money? Have the funds used been
kept to @ minimum (economy)?
Have the results been achieved
with the fewest possible resources
(efficiency)? Have spending or
policy objectives been met
(effectiveness)?




OLAF and

Guardia di Finanza
unravel complex
scam with EU funds:

Operation Paper Castle

OLAF put an end to an intricate fraud scheme

through which more than € 1.4 million had been

misappropriated.

Case Details

An Italian-led
consortium, from
France, Romania
and the UK
received EU
funds for two
hovercraft
protatypes,

Investigations took
place across several
EU Member States.
In Italy, OLAF relied
on its close
cooperation with
Guardia di Finanza.

)

The Italian grantees used
accounting artifices to
syphon off money,
claiming false expenses.

The hovercraft were
meant to reach remote
areas in case of
environmental accidents,

Investigations also
revealed the UK partner
anly existed on paper.

A mortgage on a castle
facing foreclosure had
been repaid with the
EU funds.
Investigators analysed more
than 12,000 financial
transactions and payments
made in the project.

=

Investigators also only
discovered various disassembled
components of one hovercraft.

The company was
owned by the
Italian partner.

The project leader is facing
charges of embezzlement and

The other was
completed after
the project
deadline.

Close and constant
cooperation between OLAF
and Guardia di Finanza was
central to cracking the case.

fraud against the EU.

Independent supervision within
the EU administration:

European Anti-Fraud
Age n Cy (Office de la'Lutte Antifraude)

OLAF (1988-)

= Structural Funds,

= agricultural policy and
rural development funds,

= direct expenditure and
external aid;

= some areas of EU
revenue: mainly customs
duties;

= suspicions of serious
misconduct by EU staff
and members of the EU
institution

https://ec.europa.eu/anti-
fraud/sites/antifraud/files/paper_castle_en.pdf



Independent supervision within the EU administration

European Union Agency for Fundamental Rights
(FRA) 2007-

How we work

/

Research and data Capacity-building Advising Convening people

Identifying trends: collecting and Supporting rights-compliant policy Contributing to better law making Bringing together human rights
analysing comparable data. responses: providing real-time and implementation: providing actors to effectively promote rights,
assistance and expertise. independent advice. values and freedoms.




Independent supervision within the EU
administration:

EDPS 2003-

Consultation & general
supervision

= written or verbal advice (on
request/own initiative)
v' ageneral advice is provided on
topics that are relevant for all

Enforcement

When EU institutions do not.comply with
the data protection rules, the EDPS can use
the enforcement powers:

= \Warn or admonish the EU institution

EU institutions in guidelines; which is  unlawtully or unfairly

v verbal advice is offered via processing your personal information;
DPO telephone hotline = Order the European institution to
(reserved for the EU comply with requests to exercise your
institutions); rights

v' offer useful resources and = |mpose a temporary or definitive ban
documents to assist DPOs in on a particular data processing
general operation;

" raise awareness about data = |mpose an administrative fine on EU

protection in the EU institutions and
provide training;

= conduct data protection audits to
verify compliance in practice

institutions:
= Refer a case to the Court of Justice of
the European Union.



action for
remedy of
damages

action for action for
annulment failure to act

Incidental forms
of review

= Plea of illegality

=\- Review of validity




Action for annulment

Who: MS, Commission,
Council, Parliament
Jurisdiction — Court of
Justice

the applicant seeks the
annulment of a measure (in
particular a regulation, directive
or decision) adopted by an
institution

2 months from the publication

The Court of Justice has exclusive jurisdiction over actions brought

by a Member State against the European Parliament and/or against the Council
(apart from Council measures in respect of State aid, dumping and implementing
powers) or brought by one European Union institution against another.

plea of illegality review of validity




*EP, the European
Council, the Council, the
Commission or the
European Central Bank

* bodies, offices and
agencies

bring an action
before the CJEU

The Court of Justice has exclusive jurisdiction over actions broug 3 ate aga
EP and/or against the Council or brought by one European Union institution against another

Action for failure to act
(TFEU 265)

*the Member States and
in infringement the other institutions

of the Treaties *Any natural or legal
person

2 months of grace period
* to define the position

* To natural or legal Call to act
person any act other than
a recommendation or an
opinion
the

The General Court at first instance, in actions brought by individuals.




Action for damages against the EU

Action for ANNULMENT
(of a decision)

LEGAL BASIS

Article 263 TFEU %
1=}

TIME LIMIT
(for application)

000~
DO

2 months

Legally binding act CONDITIONS
(simplified)

Directly and individually

concerned
Benefits applicant

Action for DAMAGES
(non-contractual liability)

Articles 268, 340 TFEU

Unlawful conduct

Actual and certain
damage

Direct causal link

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=0J:C:2020:022:FULL

Any natural or legal person, under public
or private law, established in the EU or not

General
Court

= Liability for unlawful
discretionary acts - 'sufficiently
flagrant violation of a superior
rule of law for the protection of
the individual’.
(Schéppenstedt formula)

= Liability for unlawful non-
discretionary acts — narrow
interpretation 'sufficiently
serious’ damage

= Liability for lawful acts
(1) unusual character of the damage;
(2) special character of the damage;
and
(3) the fact that the lawful act was not
justified by a general economic
interest.

Joint liability of the EU and Member States ?



ges awarded by the General Court and Court of Justice in 2016-2017*

Case

Damages (in €)

Number Applicant Defendant Subject matter Material Non-
material

Maladministration

Protracted

Total 1 446 350.66 23 000

Table 1 = Sum

Appropriation
(in €)

non agricultural policy issues

tition policy

uncil and European C

urt of Auditors

Ombudsman

Total 133347123

The sums earmarked for damages in the case of some institutions have grown :‘;igniﬁt:am:l‘\,-l i
comparison to the 2
from €80 000 to €293 DCID or in the case of thp Court of Justice fri:um €70 000 to €I 30 000.



Political Supervision

Council

European
Council

Ex ante: appointment
procedures

Ex post: reporting, questioning

For example, the Commission:

Election of the European Commission President

Article 17(7)
Treaty on
European
Union

European Council European A new Commission
proposes a candidate Parliament elects President is elected

Taking into account the
elections to the European
Parliament

After having held the

appropriate consultations

Vote by qualified Vote by majority of
majority its members

—




7 steps to the new European commission

The evaluation of each

committee goes to the

) president of the EU parliament. The new EU
Leyen is elected EU Gounklifor spproval. After A negative evaluation has commission is
as the new that, each commissioner gets prompted candidates in the past set to take office

Ebeit':":‘:f:sfze a portfolio to withdraw from the process on 1 November
ission

Von der Leyen presents a full

Ursula von der
list of commissioners to the

4 A y

 16July

~ 7 -~

LB B B BB
¢
LA LB R LR

Member states nominate Hearing °' “d;n The new commission, including
EU commissioners thcou 'E"'U'iss ad.o'"el : the high representative , needs to
The Finnish EU S AL PSRN - be approved by the EU parliament
presidency’s deadline for commfttee responsible in the October plenary session
commissioner candidates for their respective and afterwards by the EU council
was set for 26 August portfolio by a qualified mayority

***In the event of a substantial portiobo change dunng the Commisscn’s term of office, the Aling of a vacancy of the appantment of a new Coammissioner 1olowing the acces-
sion of a new member state, the Commissioner concemed is heard by the relevant committies as woll




If any Member of the

Commission

(a) no longer fulfils the
conditions required

for the performance
of his duties or

(b) if he has been guilty
of serious misconduct

the Commission is
responsible for the EP

on application by
the Council

acting by a simple
majority or

the Commission

the European Parliament
may vote on a motion of
censure of the
Commission:
at least 3 days after the
motion has been tabled
and only by open vote.

the CJEU may,
compulsorily retire
him

O EENE R ES
of the
Commission
shall resign as
a body

and HR/VP
shall resign
from the duties
that he carries
out in the
Commission



Political supervision through the European
Parliament

e right to speak at the start of each European Council
e At the beginning and end of each six-month Council presidency

eOmbudsman

eConsulted: President, Vice-President and Executive Board of the European Central Bank;
members of the Court of Auditors
eCommission

e Commission
¢ Ombudsman

eOmbudsman
eCommission, Council President, European Council




Investigations by
committees of
inquiry

The Petitions
Committee of the
European
Parliament

Investigations by
committees of
independent
experts

e at the request of at least one-quarter of its
component Members,

e to set up a temporary committee of inquiry.

e investigate alleged contraventions of
European law or alleged maladministration
in its application in 12 months

e Any citizen of the EU and to natural and legal
persons resident or registered in a Member State
has the right

e EU’s fields of activity
e and affecting him, her, or it directly

e either alone or in cooperation with other
institutions,

e ad hoc committees of inquiry
e Members: either MEPs or external experts,

~ or both




Political supervision by Member States

Through representatives
in the Council national parliaments

= Protocol on the Role of National
Parliaments in the European Union
= Protocol on the principles of
subsidiarity and proportionality

The Conference of European Affairs

Committees

(Conference des organes specialise’s en
affaires communautaires - COSAC)



259

EUROPEAN OMBUDSMAN

» transparency of the EU’s decision-
making process,

» accountability and inclusive decision-
making

» if ethical standards are maintained by

strategically increasing the visibility and

EU officials; impact of the work of the European
» management of EU public money Ombudsman.
» ensuring that the EU’s institutions and Emily O'Reilly, 30 Jun‘
bodies guarantee fundamental rights in |
their work;
> good administration in administrative Independent body,
procedures and practices; elected by the EP for 5
» respect for right and working conditions years

of staff EU (personnel issues).



You should submit your
complaint:

e within 2 years of becoming
aware of the facts on which your
complaint is based;

e after having first contacted the
EU institution concerned to try to
resolve the matter;

e in writing, including via the
online complaint form available
on the European Ombudsman’s
website

+» administrative irregularities,
+* unfairness,
+¢ discrimination
+» the abuse of power
+» the failure to reply,

the public interest.

The Ombudsman cannot
investigate:

e complaints against national,
regional, or local authorities in the
EU Member States, even when
the complaints are related to EU
matters;

e the activities of national or EU
courts or ombudsmen;

e complaints against businesses
or private individuals.

+» the refusal or unnecessary delay in granting access to information in




European Ombudsman

Complaint about maladministration

e read the

FIPSE FIBITIEL oot i e s 5m5 5245 05158 8E0 48808 08ss
SUITMIITIY oot et ocmt et o s e s 8 550505504550 051550 20 48848 e 08 8
O BEhall oF (I APRIEABIEE ....o.e.. oot ettt e s et s
AArEss 0B 15 e e e e
AAress INE 25 e e e e
T ettt eece oo ettt e £ £t e e e et
PEISEEEMEL et ottt e
TDEILIIIETY? et eece s s e e et £ £ £ £ 5 £t £ e e e

PEEEIMAITY. s e ettt e e s s £ 2t e e

Against which European Unian (EU) institution or body do you wish to complain?

*  European Parliament *  European Investment Bank

+  Council of the Eurapean Unian *  European Central Bank

+  European Commission *  European Personnel Selection Office (EPSO)
+  Court of Justice of the European Union {*) +  European Anti-Fraud Office (OLAF)

+  European Court of Auditors +  European Palice Office (Europol)

+  European Economic and Social Committee +  Other Union body (please specify)

¢+ Committee of the Regions of the European Union

[ Except in its judicial rale

What is the decision or matter about which you complain? When did you become aware of it?

What do you consider that the EU institution ar body has done wrong?

What, in your view, should the institution or body do to put things right?

Have you already contacted the EU institution or body concerned in order to obtain redress?
This is a mandatory condimion for 2 complaint 1o be admissible. Bvidence that you have contacted the: relevant instnubon or body 10 seek redress must be annexed
ta the complair form. Othersise, you wil be infarmed that we: cannot deal with your complaint.

& ‘Yes (please specify) * Mo

If the complaint concerns work relationships with the EU institutions and bodies: have you used all the possibilities
for internal administrative requests and complaints provided for in the 5taff Regulations? If so, have the time limits for
replies by the institutions already expired?

&  ‘Yes (please specify) * Mo

Has the object of your complaint already been settled by a court or is it pending before a court?

® ‘Yes (please specify) & No

Do you agree that your complaint may be passed on to another institution or body (European or national), if the
European Ombudsman decides that he is not entitled to deal with it?

®  Yes * No

Date:

Information note on data processing and confidentiality

Data processing

Complaints to the Ombudsman and related correspondence often contain personal data, such as names, contact details and other information relating
to identHfiable indivduals.

There are rights and obligations under Ewropean law (Requlation 2018/1725) a5 to how personal data is handled by EU institutions, including the
European Ombudsman. These inclede an individual's right to abtain access to his o her own information held by this Office. To exercise these rights
o to find out more, please cantact our Office or cur Data Protection Officer.

If a persan considers that the Ombudsman has not handied his or her personal data propedy. he ar she may contact the European Data Protection
SupEnAsoE.

Confidentiality of your complaint and information

Complainants are reguested to identify clearly any document or information that they consider to be confidential immediately an sending it to the
Ombsudsman.

Confidentiality can only apply if there would be some adverse effect if the infarmation were 1o be disclosed. It might, for examgle, apgply ta financial
information, commercially sensitive information or personal information abowt a private individual. Confidentiality cannot always be guarantesd. In
particular, if you submit ta the Ombudsman documents that contain the persanal dats of scmeone other than yourself, that person will mast likely

b able to abtain it from the Ombed: their dada ion rights. In any event, you should expect your complaint and any supporting
documents ta be shared in full with the institution or body you are complaining about, so that they can properly understand it and respond 1o the
Omkbadsman.

The European Ombuwdsman = 1 avenue du Président Robert Schuman = C5 30403 - FR-67001 Strashourg Cadex



Complaint received

Ombudsman's office checks

if we should open an inquiry.

Inquiry opened No Inquiry
The complainant is informed by letter. - Issue not within the
Ombudsman’s mandate.

. - Complaint is not admissible [e.g.
Inquiry

The Ombudsman assesses the complaint and may:

because the complainant has not
first tried to resolve the matter

- ask the institution or body to reply or provide more information; directly with the EU institution or
body].

- Lack of infermation.

- Another body better placed to

deal with the matter.

- arrange a meeting with andfor carry out an inspection in the institution or body;

- ask the complainant for information or comments.

Complaint can be swiftly Ombudsman finds Ombusdman finds no
resolved maladministration maladministration

Solution proposal Ombudsman makes

If institution accepts, matter is recommendations

TehE to address

maladministration
Institution te give opinion
within 3 months. Complainant

may submit comments.

Closing decision
Sets out definite findings e.g..
- recommendations
accepted,

- izsue addressed,

- maladministration

eliminated,

- systems / procedures

improved. EUFG]JEE]I'I ParllamEnt




"""""'Launched a new ‘Fast-Track’ procedure for access to
documents complaints http://europa.eu/!fN66Rh




Advice, complaints and inquiries in 2018

17 996

People helped by the
European Ombudsman
in 2018

490

Inquiries opened by the
European Ombudsman
in 2018

545

Inquiries closed by the
European Ombudsman
in 2018

14596

Advice given through the Interactive
Gulde on the Ombudsman’s website

2180

New complaints handled In 2018

1220

Requests for Information replled to by
the Ombudsman’s services

482

Inquiries opened on the basis of
complaints

Own-Initiative inquiries opened

534

Complaint-based inquiries closed

Own-initiative inquiries closed




National origin of complaints registered and inquiries opened
by the European Ombudsman in 2018

Number of complaints

’ Number of inquiries opened

57
Netherlands 16

Denmark

-9

Luxembourg

‘@

122 ¢ Other countries




Inquiries conducted by the European Ombudsman in 2018 concerned
the following institutions

Against whom?

285 30 23 23 16 14

European European European European European European EU agencies
Commission  Parliament External Personnel Investment Anti-Fraud

Action Selection Bank Office

Service Office




Issue of inquiries closed by the European Ombudsman in 2018

134

Transparency/accountability
(e.g., access to information
and documents)

108

Culture of service
(e.g., citizen-friendliness, languages
and timeliness)

88

Proper use of discretion
(including in infringement procedures)

76

Respect for procedural rights
(e.g., the right to be heard)

63

Recruitment

50

Good management of
EU personnel issues

40

Respect for fundamental rights

40

Sound financial management
(e.g., concerning EU tenders, grants
and contracts)

About what?

5

Public participation in
EU decision-making

Note: In some cases, the Ombudsman closed inquiries with two or more subject matters. The above percentages therefore total more than 100%.




Results of inquiries closed by the European Ombudsman in 2018

No maladministration found

254 46.6%

Settled by the institution, suggestions accepted, solutions achieved

221 [, -~

No further inquiries justified

sc I -

Maladministration found

29 5.3%

Other

10 . 1.8%

Note: In some cases, the Ombudsman closed inquiries on two or more grounds. The above percentages therefore total more than 100%.



Length of inquiry of cases closed by the European Ombudsman in 2018

less than 8.5 months
on average

t

12 months

42%

3 months 18 months

@ Cases closed within 3 months
Cases closed within 3 to 12 months
@ Cases closed within 12 to 18 months
) Cases closed after more than 18 months’



[I. SUPERVISION
OF INDIRECT
ADMINISTRATION



Supervision of Indirect

administration
& I.\\ \\'\
Execution of EU law — ensuring the \
protection of rights (and evaluation of == &

obligations) issuing from EU obligations

Administrative

supervision

= Petition to A/,/\

the Domestic L,
Member States liability
Domestic European legal State liability for the
level Parliament remedy for the breach of EU
=  Procedure for the breach of EU law before

law before
domestic
courts

CJEU:
infringement
procedure

of Art. 7.
TEU

breach of
EU law




a) Member States’ own
administrative system

with respect to infringements of EU law, the
national authorities must proceed with the
same diligence as that which they bring to bear
In implementing corresponding national laws.
[68/88 Commission v Greece

But...

Citizen of Authority in
Member State Member State
‘A B

Suspicion that a company

in an EU country does not respect
new data protection rules

Data Protection Authority (DPA)
in that country analyses the case

The Data Protection Authority The Data Protection Authority
concludes that the company concludes that the company

RESPECTS the rules BREACHES the rules

The Data Protection Authority The Data Protection Authority

adopts a decision but adopts a decision
does not impose a fine and imposes a fine

e.g. suspension of data flows to a recipient in third country Depending on infringement (*}:

fine up to 4 % of company’s
e.g. reprimand to company worldwide annual tumover,

or up to 20 million EUR,
e.g. ban on precessing of data (temperary or definitive) whichever is higher

In some cases, Data Protection Authority
can combine a fine with e.g. a ban or a reprimand




AW rWais SOWIT

COUNTRY A COUNTRY B

J o
Work % your EU rights as a
it gt citizen or as'a business

find solution

are breached by public
O authorities in another
Geoblatn acil it i EU country
oy * you have not (yet) taken

your case to court
(although Solvit can help
if you've just made an

el > administrative appeal)
soved

Unemployment benefits
Health insurance
Access to education
Cross-border movement of capital or payments
VAT refunds.

» Norway

> Getting your professional qualifications recognised

> Visa & residence rights

> Trade & services (businesses)

> Vehicles & driving licences > EU

> Family benefits

> Pension rights > Iceland
i Working abroad » Liechtenstein
>

>

>

>



EURCPEAN-COMMISSIONT

EU level supervision of national administrative functioning
Complaints to the Commission about breaches of EU law

bamplaint-—-lnfringement-of—EU-Iaw=

fre

Befare-filling-in-this-form, -please resd - How-to-submit-o-compleint-to-the-Luropeaon -Commission':+
httpe-/fer purops eufasets)
Allfields with-*-are-mandatary. Please-be-concise-and ifpecessary continue-on-a separate-page |

rt-a-breach/fcamplaints en/q]

1
1.-ldentity-&-contact-detailsy

2.3 Describe-the-problem, -providing facts-and reasons-foryourcomplaint®-(max -7000-characters| 4

a4

Complainant®s

Yourrepresentative-{ifopplicoble)s

Tithe® M /b=, M

First-mame*s

Surmame®s

Organisation:z

Address®y

Town/City-*2

Pasteode®s

Country®*s

Telephanes

C-mails

Language*3

[sREs R+ R+ R+ RN REs R RN

0|0 |00 |0 oo |a|a

Should-we tend-
correspondence-to-yau-or-
FoUr-representative™

=

1

your-complaint?--q
O -Yes -please-specify-below-——--0-No

1

2 -How-has-EU-law-been-infringed %4

E]

Autharity-or-body-you-are-complaining-about:

o

Hamea*zn

Add resss

Towen/City

2 5.Doesyour-complzint-relate-to-a-breach-of-the-EU-Charter-of-Fundamental-Rights 2+
Thie-Cammission-can-onlydreestigate such-cases if the-breac his-due-te-natkonal ||'1|:Ic|'1c|'.|.11|m-|:r'-l U-Iaw."l
0-Yes, -plesse-specify-below-———-O-No —  —  -O--don't-knowi

Pasteoden

EU-Country™a

Telephanes

Mabilen

l'[

o

E-mail3

(s =R R RN ]

2.1-Which-national-measure(s)-do-youthink-are-in-brezch-of EU-law-and-why?*9

1

2.2-Which-is-the-EU-law-in-guestion ™|

1

3.-Previous-action-taken-to-solve-the-problem®%
Have-you-already-taken-any-action-in-the-Country-in-question-to-solve-the-problem 2* 4

IF-YES,-was-it:- O-Administrative

1
3.1-Flease-describe:-(a)the-bodyfauthority/court-that-wasinwvolved-and-the-type-of decision-that-
resulted;{b)-any-otheraction-you-are-aware-of 1

1
3.2-Was-your-complzint-settled-by-the-body/zutharity/court-oris-it-still- pending ?-1f-pending,-when-

can-a-decision-be-gapected?*n
1




IF-NOT-please-specify- below-as-appropriateq
O-Another-case-on-the-same-issue-is-pending-before-a-national-or-EU-Court 9
O-Mo-remedy-is-available-for-the-problem

O-A-remedy-exists, -but-is-too-costhy

O-Time-limit-for-action-has-expiredf
0-Mo-legal-standing-{notlegally-entitied-to-bring-an-action-before-the-Court)-please-indicate-why:q

O-No-legal-aid/no-lawyer]
C-l-do-not-know-which-remedies-are-available-for-the-problem g
O-Other—spacifyf

O-Fetitio

CrEuropean
O-European-Ombudsman—RBef....
C-Other-—nan iturti - SOLVIT,-
FIN-Met,-European-Consumer-Centres )|

5.-List-any-supporting urme
Commiss

Ay-pon't-enclose-any-documents-at-this-stage.

6.-Personal-data™

Da-you- authorise- the- Commission- to- disclose- your- identity- in- its- contacts- with- the- authoritiss- you- are-

lodging-za-complaint-against ™

-with-yourcomplaint. §




European

Commission
.|

standard
complaint form

your problem does not involve a breach of
Union law, it will inform you by letter before it
closes your file.

whether to initiate a
formal infringement
procedure before the
General Court against the
country in question

your problem could be solved more effectively by any
of the available informal or out-of-court problem-
solving services, it may propose to you that your file
be transferred to those services



Complaints transferred to other institutions and bodies;
complainants advised to contact other institutions and bodies by
the European Ombudsman in 2018 (1016 in total)

® 495 A national or regional ombudsman
or similar body

2.7% @ 27 The European Parliament’s
Committee on Petitions

522

A member of the European
Network of Ombudsmen

422

The European Commission Other institutions and bodies

‘\ European Ombudsman

y
.

o / www.ombudsman.europa.eu




c) Judicial supervision

In the absence of Union rules governing the matter, it is for
the domestic legal system of each Member State to
designate the courts and tribunals having jurisdiction and \
to lay down the detailed procedural rules governing actions :

for safeguarding EU rights. \

Domestic judicial Judicial supervision by

supervision CJEU

national rules
» must not be less favourable than those
relating to similar domestic claims (princi
of equivalence) and
» must not embody requirements and
timelimits such as in practice to make i
impossible or excessively difficult to exercise
those rights (principle of effectiveness)



Member State is liable and
obliged to compensate the
damage if:

the rule of law infringed must
be intended to confer rights on
individuals

the breach must be sufficiently
serious

there must be a direct causal

link between the breach of the

obligation resting on the State

and the damage sustained by
the injured parties




b) Member States liability for the breach of EU law before CJEU:

infringement procedure
]

Observer of proper functioning:

.. Art. 4 TEU -
the Commission

principle of sincere
cooperation

Monitoring

implementation AT e

procedure

of EU law

what measures national

authorities have taken to Procedure if no
incorporate EU law into agreement is reached on
national law and if they the alleged breach
apply it in a proper way



The Commission

as the guardian of the Treaties

B om plaints

IVI e m b e r E-;rrn any
° Po I_a nd
State against
Member

o
L
I

State

o | |

o
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P

Hungary

Czech F;apul:nl'n: 325 Complalnts f||ed
| by citizens, by
country, 2014-18
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21 August 2009, Laszld
Solyom, President of Hungary
at the time, sought to enter
Slovakia’s territory on the
Elizabeth Bridge at Komarom,
but he was refused entry by
the Slovak authorities

Hungary

movemen\— IIFEC\IVE

2004/38/EC

CVRIA

C-364/10 Hungary v Slovakia




EU
Pre-litigation and litigation phase

INITIAL PHASE
- complaints registered
- Own-initiative cases opened by the EC

A STRUCTURED DIALOGUE
(EU pilot files; in 2014, the EU average
resolution rate for EU Pilot files was 75%)

Explanations requested by the EC
to a MS concomind

8 Pre-LITIGATION PROCEDURE

* V8 PN (A 258 of TFEUY

\J
i RO (Art 258 of TFELY

LITIGATION PROCEDURE (referrals to the Court)
Jodgements delivered by the Court

« umder Article 258 of TFEU

« under Article 26002) of TFEU

« mder Article 26003) of TFEU




The infringement procedure in practice Article 260

Letter of formal notice
Court of Justice Court of Justice

y N
Pol .
: }
— Technical

i meetings
Technical ( Technical g

i 2 h
meetings & meetings months

for reply

First judgment of g

Judgement of ECJ
the ECJ Penalties and Second judgment
lump-sum of ECJ

Drawings Benoit Clément, 2011, Drawings Benoit Clément, 2011,

2 months ] . i 2 months
for reply /i for reply




Total number of files

4000

3500

3000

2500

2000

1000

500

Trends in complaints and investigations about potential breaches New complaints registered in 2018: main policy areas

of EU law
® Taxation and
& Employment and customs
social affairs 378
487

B |nternal market,
industry,
entrepreneurship
and SMEs
627

@ Environment
339

@ Migration and
home affairs
212
& Mobility and
transport

2014 2015 2016 2017 2018 135
= New complaints registered wwNew EU Pilot files ====New infringement cases . 2:::;;’::&22'
and Capital

Markets Union

@ Health and ]«%‘sd
safety
@ Other 109
485

¥ Justice and
consumers
943

Time taken to investigate potential breaches of EU law

120
100
80
60

40

Number of weeks

20

2014 2015 2016 2017 2018
. Total number of complaints
= Total number of EU Pilot files
S Total number of infringement cases
= Average time for handling complaints (in weeks)
= Average time for handling EU Pilot (in weeks)
== Average time for handling infringement cases (in weeks)



https://ec.europa.eu/info/sites/info/files/report-2018-commission-staff-working-document-monitoring-application-eu-law-general-statistical-overview-part1_0.pdf

Infringement procedure treu art. 258-59

Infringement cases open on 31 December 2018

57
54
48 48 50 32 32

»

~R

oRLEH

l 19 14 i

FR UK AT

il Lk

4 d
LEEL RN 1
[~ Y R 3

EE DK FI LT LV MT LU NL HR SE HU IE SK SI IT EL BE DE ES

CY PL

M Late transposition infringements
M Infringements for incorrect transposition and/or bad application of directives
@ Infringements of regulations, treaties and decisions

Top figures: Total number of infringements

The following chart shows the breakdown of the infringement cases open at the end of 2018,
by policy area:
Infringement cases open at end-2018: policy areas

® Justice and @ Migration and
consumers home affairs

160 145

® |ntemal market,

industry, ¥ Financial stability,

entrepreneurship financial sewioes
and SMEs and capital
172 markets union
144

W Taxation and
customs

@ Mobility and 100

transport

244
# Energy
93

@ Communication
networks
67
& Employment
60
® Environment @ Health and food
298 safety

he Commission launched 644 new procedures by sending a letter of formal notice in 2018.
Out of these, the Commission launched procedures on its own initiative in 156 cases.
99 22 22 22

37
g 31 313
20 20 2L
17 17 17 18t
14 14
11 i i

EE Fl HR DK PT SK LT LV ML DE FR IE SE HU MT 51 AT EL IT BG ES CZ PL UK BE RO LU CY

he following chart gives the breakdown by Member State.

Mew infringement cases at
31 December 2018

26 26 26 27 *"-f?

Reasoned opinions sent to Member States in 2018

11 11
s g gl_l:l
EE?
4 4 4
niiiiil'..'ll

MTDK EE FRHU ML BE FI SE AT CZHR LT DE IT LV SK UK LU PL CY SI BG PT EL IE RO ES

In 2018 the Court issued 27 judgments under Article 258 TFEU and five judgments under
Article 260(2) TFEU. Thirty-one were in the Commission's favour, one was in the Member

State's favours’.

Poland (four), Germany (three), Spain (two), and Austria (two) were the subject of the most
Court judgments under Article 258 TFEU in 2018.

32 judgments under Articles 258 and 260(2) TFEU

|
13 (2] 2] =

DE EL ES AT BE CZ T DK FR HU IE MT RO =1 SH

E Total number of judgements  Top figures: Judgements in favour of the Commission




Commission considers
appropriate in the

circumstances:

(1) The standard flat-rate
amount for calculating the
penalty payment is fixed at
€ 640 per day.

(2) The standard flat rate for
the lump sum payment is
fixed at € 210 per day.

(3) The special “n” factor for

the 27 EU Member States is:

Special factor

n

Minimum lump sum
(thousands €)

Belgium
Bulgaria
Czech Republic
Denmark
Germany
E=tonia
Ireland
Greece
Spain
France

Italy

Cyprus
Latvia
Lithuania
Luxemboung
Hungary
halta
Metherands
Austria
Poland
Portugal
Romania
Slovenia
Slovakia
Finland
Sweden

United Kingdom

513
1,47
3,36
3,22
21,44
0,64
2,84
4,27
13,66
18,96
17,00
0,66
0,77
1,20
1,00
2,84
0,33
7,02
4,23
7.88
3.56
3.53
0,97
1,70
2,86
4,57
18,31

2roT




Political
supervision

Art 7 TEU
"nuclear
option”

EP Petition
Committee




THE E-PETITION SYSTEM IS THE
MANIFESTATION OF EU CITIZENS
RIGHT TO PETITION THE EP AS SET
OUT IN BOTH THE LISBON TREATY
AND THE EUROPEAN CHARTER OF
FUNDAMENTAL RIGHTS.

THE COMMITTEE OF ON A MONTHLY
BASIS APART FROM AUGUST

THIS CONDUCTS ONGOING
REALITY CHECKS ON THE WAY IN
WHICH EUROPEAN LEGISLATION
IS IMPLEMENTED AND MEASURES
THE EXTENT TO WHICH THE
EUROPEAN INSTITUTIONS ARE
RESPONDING TO YOUR CONCERNS

PETITIONS MUST RELATE TO MATTERS
WHICH FALL WITHIN THE EP'S
COMPETENCE: IE YOUR RIGHTS AS
CITIZENS, THE ENVIRONMENT,
CONSUMER PROTECTION, FREE
MOVEMENT THE INTERNAL MARKET,
EMPLOYMENT ISSUES AND SOCIAL
POLICY ETC.

THE 36 MEMBERS OF THE PETITION BOARD WHO
CONVENE ON A MONTHLY BASIS.

TALOS.EU ;:‘ TALOS




ARTICLE 7 TEU
"NUCLEAR OPTION”

Systematic threat to the rule of law



Why to care?

The EU is founded on the values of respect for human dignity, freedom, democracy, equality, the rule of law and respect for human rights,
including the rights of persons belonging to minorities,
*as set out in Article 2 of the TEU and
*as reflected in the Charter of Fundamental Rights of the European Union and
*embedded in international human rights treaties,
whereas those values, which are common to the Member States and to which all Member States have freely subscribed, constitute the
foundation of the rights enjoyed by those living in the EU

Problem of one Member State...NO!

Carries a hegative impact on the
image of the Union, as well as its
in in each other’s legal of the Union and its citizens’ effectiveness and credibility in the

fundamental rights under Uni : ,
system andamenta FEWS aneer=nion defence of fundamental rights, human rights

and democracy globally

mutual trust The very nature

Since
Amsterdam

What to do at EU level? Treaty
Infringement procedure ’nuclear option’

Art 258-259 TFEU Art 7 of the TEU




A

Clear risk

European
Parliament
resolution of 12
September 2018
on a proposal
calling on the
Council to
determine the
existence of a clear
risk of a serious
breach by Hungary
of the values on
which the Union is
founded

SANCTIONS MECHANISM

Phase 1:
Article 7.1 e
Article 7.2
EU heads of state (European Council) determine

that there HAS BEEN a serious and persistent breach

Procedure triggered by

One third of member states in the Council One third of member states in the Council

I s | e .

the European Commission the European Parliament

the European Commission

Parliament should give consent by

2/3
50% + 1

absolute majority of all MEPs majority of votes cast

The EU country concerned The EU country concerned

addresses the Council is invited to submit observations before the decision

The European Council takes decision BY UNANIMITY

The Council takes a decision

:7 Phase 2: |
Article 7.3
THE COUNCIL CAN SUSPEND MEMBERSHIP RIGHTS,
including voting rights

The vote requires a qualified majority

72% of member states

by a MAJORITY of at least 4/5
of member states

should vote in favour .
representing of

the EU's population



society. The new
state that we are
building is an
illiberal state, a

non-liberal state.”

Viktor Orban, speech given on 26
July 2014

e human dignity
freedom,
democracy,
equality,
the rule of law

human rights, incl. the rights of
persons belonging to minorities

Hungary - since 2011

¢ International and EU
assessments

e No infringement procedure is
possible or not effective




European Parliament resolution of 12 September2018 on a
. proposal calling on the Council to determine, pursuant to Article
1 7(1) of the Treaty on European Union, the existence of a clear risk
. of a serious breach by Hungary of the values on WhICh the Union is
founded

Venice Commission
UN Human Rights Committee

OSCE Office for Democratic Institutions and
Human Rights

Council for Democratic Elections Are

Venice Commission; ’I"l"l"m 'I"Il

Group of States against Corruption (GRECO);

C-286/12 - Commission v. Hungary; C-288/12 —
Commission v. Hungary,

ECtHR Gazsé v. Hungary, 2015; Baka v. Hungary

GRECO;

OSCE Office for Democratic
Institutions and Human Rights;
OLAF;

Commission’s EU Anti-corruption
Report




e ECtHR Szabd and Vissy v. Hungary,
2016;

¢ UN Human Rights Committee
2018

* Office of the OSCE Representative on
Freedom of the Media 2011;

¢ VVenice Commission 2012;

e OSCE Office for Democratic Institutions
and Human Rights 2018;

e UN Human Rights Committee 2018

Venice Commission 2017 —aa ‘.

UN Human Rights
Committee 2018

Council of Europe Commissioner for Huma ‘

Rights 2011

Venice Commission 2012

ECtHR Magyar Keresztény Mennonita Egyhaz
and Others v. Hungary, 2014

eCouncil of Europe Commissioner for Human Rights 2014;

eVenice Commission 2013;

eCouncil of Europe Commissioner for Human Rights 2017; Committee on Legal AWS
Human Rights of the Parliamentary Assembly of the Council of Europe 2018

*President of the Conference of INGOs of the Council of Europe and Preside®;
Expert Council on NGO Law 2018

*UN Special Rapporteurs 2017
¢ Office of the UN High Commissioner for Refugees 2018




*UN Working Group on discrimination against women in law and in
practice 2016

eUN Human Rights Committee 2018
*OSCE Office for Democratic Institutions and Human Rights 2018
eCommission reasoned opinion Directive 2006/54/EC and 92/85/EEC

* Council of Europe’s Commissioner for Human Rights 2014

eEuropean Commission against Racism and Xenophobia (ECRI) 2015

eAdvisory Committee on the Framework Convention for the Protection of National
Minorities 2016

eCommittee of Ministers of the Council of Europe 2017

*UN Human Rights Committee 2018

eEuropean Union Agency for Fundamental Rights (FRA) 2018

*OSCE Office for Democratic Institutions and Human Rights 2015

eECtHR Horvath and Kiss v. Hungary 2013; Baldzs v. Hungary 2015; R.B. v. Hungary
2016; Kiraly and Démétor v. Hungary, 2017; M.F. v. Hungary 2017;

UN Special Rapporteur on extreme poverty and human R U LES
rights; UN Special Rapporteur on the right to adequate 1. You must...

Y S

housing 2012; UN Special Rapporteur 2018; UN Committee S 20U il
on the Rights of Children’s report 2014; 4. You must

You must.
Council of Europe’s Commissioner for Human Rights 2014; Y . :u t

‘ou can’t..

European Committee of Social Rights 2018 2. YOI AN'E. .

UN Human Rights Committee 2018 7. You can’t..
) You can’t..

*UN High Commissioner for Refugees 2015; 2017 - UN High Commissioner for Human
Rights 2015; 2018

eCouncil of Europe Commissioner for Human Rights 2015- Council of Europe
Lanzarote Committee 2017 - Council of Europe Group of Experts on Action against
Trafficking in Human Beings (GRETA) 2017

*OSCE Office for Democratic Institutions and Human Rights 2015
oECtHR llias and Ahmed v. Hungary 2017;
*C-643/15 and C-647/15,




The government acknowledged spending HUF 4.2 billion (USD 15.3 million) on April’s “Let’s Stop Brussels!” campaign after Atlatszé.hu’s public data request
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Infringement
procedure is
issued

National consultation & “Stop Soros” package



It is the duty of all organs of
the state to protect the
country's constitutional
identity and Christian
culture”

Commission takes Hungary
to Court for criminalising
activities in support of
asylum seekers and opens
new infringement for non-
provision of food in transit
zones
(Europress, 25 July 2019)

Refugee crisis indicated problems
topped in 2018 in Hungary

7th amendment of the
Fundamental Law (constitution)

”Stop - Soros” law package

Criminal offence

Prohibited zone

Via safe countries - refused
claim!

e Restriction of the Europe-clause
e Asylum seekers claim

e Employees and activists can be sent to
prison for helping anyone who wishes
to apply for asylum

¢ detention conditions...

e +conditition for refugee status




* businessman in Russia
» after he was threatened by criminal groups, and wanted to take steps against/corruption and
local mafia, he joined Boris Nemtsov’s Pravoye Delo (Right Cause) party

Investigations, unlawful trials, illegal arrests and jails in Austria and'the Czech
Republic, and systematic and continuous persecution for his political views

* toflee to Hungary and seek for political asylum which was denied
* Opened court procedure

law amendement: courst have no longer
competence to decide upon asylum

Authority v. court
* Preliminary ruling (3rd time
of court procedure...) by CJEU
 (C-556/17

s N, a = recognised as a
s W refugee after 6 years

Source: https://www.helsinki.hu/hat-ev-utan-kapott-magyar-menedekjogot-az-orosz-ellenzeki/




National National
secu rity sovereignty

\

Individual
Interests

constitutional

identity



EP resolution on
16 January 2020

*Unsatisfaction with hearings

*calls on the Council to address
concrete recommendations including
deadlines

Call for an EU permanent mechanism
on democracy, rule of law and
fundamental rights

Rule of law in Poland and Hungary
has worsened

(In a resolution adopted with 446
votes to 178 and 41 abstentions)

The failure by the Council to make
effective use of Article 7 continues to
undermine the integrity of common

European values, mutual trust and

the credibility of the European
Union as a whole




European Administrative
Space

Pre-accession requirements

Continuous influence on
administration

Emergence of new policies

cooperative mechanisms of
national authorities

fundamental law
protection




Thank you very much for your kind attention!

This teaching material has been made at the University of Szeged, and
supported by the European Union by the project nr. EFOP-3.6.2-16-2017-
00007, titled Aspects on the development of intelligent, sustainable and
inclusive society: social, technological, innovation networks in
employment and digital economy. The project has been supported by the
European Union, co-financed by the European Social Fund and the
budget of Hungary.
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