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All students will be able to differentiate between Rome 

Statute and Rome Convention and Treaty of Rome. 

Treaty of Rome (1957) – European Economic Community 

Rome Statute (1998) – International Criminal Court 

Rome Convention (1950) – European Convention on 

Human Rights 

Why learn European Criminal Law?  

Why study the Area of Freedom, Security and Justice? 

 

European Criminal Law is not among criminal law subjects learnt during legal studies. It is something 

different.  

 

The Area of Freedom, Security and Justice is a specific policy field of the European Union; its study 

requires a radically different and specific approach. 

 

What is the content of these fields of policies and legal branches? 

► Place and role of criminal law within European integration 

► Functional connections between national criminal law and European law 

► The policy field of the area of freedom, security and justice (harmonization of criminal law and 

criminal justice; joint combat against transnational crimes, judicial, and police cooperation) 

► Protection of the financial interests of the EU by means of criminal law 

► Protection of fundamental rights in criminal procedures at an EU level    

 

 

While studying ECL & AFSJ we gain an 

understanding of legal connections 

between states in matters of criminal 

justice; we learn to identify the 

innovative power of European integration in filling old (’traditional’) gaps of cooperation between 

states in criminal matters. We also learn how pure European law can affect traditional national 

criminal law; and we come to understand how EU law in criminal courtrooms emerges and how 

politicians influence criminal justice issues. For law students, the ability to identify and analyze 

situations where European law and 

national criminal law overlap is 

essential – as it requires special legal 

approaches for finding solutions. 

Students of non-legal majors will learn 

how to differentiate relevant legal and 

non-legal arguments and implications in a given situation, and how to integrate social and moral issues 

into decision-making with regard to criminal justice 
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Knowledge 

 

◆ Knows and understands the theoretical and practical knowledge pertaining to EU law, as well as theoretical 

background and practical mode of operation of EU integration legal  ◆ Knows the basic conceptual elements of 

theory, methods of social sciences ◆ Identifies the logic of historical development of European integration, and 

within this, that of criminal law integration and its significance ◆ Understands the basic criteria of division of 

labor (division of competences) among Member States and supranational level with regard to the area of 

interior- and justice regulation ◆  Understands the basic theories of criminal policy and identifies the 

fundamental processes of the criminal subsystem of society (criminal proceedings, enforcement of sentences, 

authorities acting in criminal matters and cooperation among these) ◆ Is aware of the theoretical and practical 

significance of human-, human dignity, human rights, democracy, and limitation of power, as well as their 

institutions, and the international and European level mappings of these institutions – even the context in 

historical terms ◆ Knows the techniques of data collection, processing, and interpretation characteristic of 

social sciences, as well as the distinctive features of political research ◆ 

 

 

Skills 

 

◆ Is capable of navigating through the EU decision-making mechanism, and is capable of understanding 

political decision-making mechanisms of Member States ◆  Distinguishes between legally and politically 

relevant factors ◆  Handles special policy terminology with certainty ◆  Interprets and processes foreign 

language text ◆  Is able to establish an assessment relationship between national and EU level 

interconnectedness with regard to views on and theories of criminal justice, and is able to recognize the legal 

and social significance of these ◆  Is able to formulate and express an opinion on new regulatory issues ◆ 

Critically approaches the European political scene and legislation affecting criminal law (criminal policy)  ◆ Is 

capable of understanding social and legal problems developing as consequences of cross-border crime, modern 

social changes, transnational law enforcement, and is capable of processing new phenomena and critical 

thinking ◆ Is able to process, select, highlight the main points, and to summarize high-volume and complex 

political documents ◆ Processes and interprets academic works; based on his/her own knowledge, is able to 

interpret and form an opinion about EU integration, processes affecting its home- and justice affairs, and 

debates relating to elements of national criminal ◆ 

 

 

Attitude 

 

◆ Is willing to involve and apply legal criteria, aspects ◆ Holds a critical attitude toward those phenomena that 

are incompatible with the rule of law and democratic values in the area of criminal law / criminal justice  ◆ 
Rejects phenomena that question humane procedures, human dignity, democratic values and rule of law, and 

human rights in criminal matters, and seeks to find solutions and tools for handling these ◆  Is sensitive to 

professional and social issues that arise from transnational crime ◆  Is open to the joint acceptance of legal 

regulation and the criminal policy perspective  ◆  
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Autonomy and Responsibility 

 

◆ Strives for formal clarity in the completion of written and verbal tasks; consciously differentiating between 

politically and legally relevant factors ◆ Takes independent initiative in public policy discourse of criminal 

justice issues ◆ Responsibly undertakes to transfer expertise and professional knowledge related to European 

criminal policy to social forum participants in an easily comprehendible context ◆ Responsibly approaches 

against human rights violations in criminal matters ◆ Oversees adherence to strict ethical rules of social 

research and analysis in his or her professional work in a responsible manner, undertakes to raise and answer 

new ethical questions, especially regarding criminal justice issues ◆ 
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THE CRIMINAL LANDSCAPE AND TRENDS 

WITHIN THE EU 
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1.1. SOCTA 2017 

 

SOCTA 2017 is the most comprehensive study of serious and organized crime in the EU that has ever 

been undertaken. It is the outcome of a detailed analysis of the threat of serious and organized crime 

facing the EU providing information for practitioners, decision-makers and the wider public. As a 

threat assessment, SOCTA is a forward-looking document that assesses shifts in the serious and 

organized crime landscape.  

 

 

Read the report and answer the questions. 

 

 
Serious and Organised Crime Threat Assessment – Crime in the Age of Technology, 

2017 

 
 

 

 

 

EXERCISES 
 

 

 

 

1. What is organized crime? (who, how, what)?  

 

 

 

2. What does poly-criminality mean? 

 

 

 

3. What does “crime as service” mean?  

 

 

 

4. What is the difference between engines of organized crime and drivers of OC?  
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5. Match all of the following: 

 

 

 

 

 

 

 

 

a. Money laundering 

b. Geopolitical context 

c. Technology 

d. Document fraud 

e. Online trade in illicit goods and services 

f. Legal business structures 

 

6. How has technological development changed the criminal landscape for drug crimes?  
 

 

 

7. What is “social engineering” in the context of organized criminality?  

 

 

 

8. What is the difference between payment order fraud and mass marketing fraud?  
 

 

 

9. How can a terrorist group be linked to organized crime?  

 

 

 

10. Study the following graph published in the SOCTA 2017 report. What are the main findings of 

this graph? 

 

 

 

Engines of OC Drivers of OC 
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1.2. IOCTA 2018 

Each year, Europol’s European Cybercrime Centre (EC3) publishes the Internet Organised Crime 

Threat Assessment (IOCTA), its flagship strategic report on key findings and emerging threats and 

developments in cybercrime —threats impacting governments, businesses and citizens in the EU. The 

IOCTA provides key recommendations to law enforcement, policy makers and regulators to enable 

them to respond to cybercrime in an effective and concerted manner. The report focuses on the crime 

areas that fall under EC3’s mandate.    
 

 

 

Serious and Organised Crime Threat Assessment – Crime in the Age of Technology, 

2017 
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Read the report and answer the questions.  

 

 

1. Explain the meaning of the ‘cybercrime business model’.  

 

 

 

 

2. What do CSEM and SGEM mean? Why is SGEM considered as harmful as CSEM?  

 

 

 

 

3. What are the main characteristics of LDCA?  

 

 

 

 

4. What is the difference between cyber-dependent and cyber-enabled crime?  

 

 

 
 

5. What are the links between social engineering, phishing and business e-mail compromises (BEC)?  

 

 

 

 

6. What is a ‘romance scam’?  

 

 

 

7. The illicit trade of fake (and counterfeit) goods runs on the legal (surface) internet, and not on the 

darknet. Is this statement true? Why?   

 

 

 



 
16 

 

8. Which are the decisive factors in converging cyber crime and terrorism?  

 

 

 

 

9. How are crypto-currencies linked to cyber-criminality?  

 

 

 

 

10. How does the investigation of internet crimes impact GDPR?  

 

 

 

 
 

1.3 EXPLORING TOMORROW’S ORGANIZED CRIMES (2015)  

 
 

Read the report. Your task is to discuss and to rank the future threats deriving from 

organized crime based on the level of danger posed to society (societies of Europe).  

Put the most dangerous phenomenon in first place and the least dangerous one to the 

end of the list, and then fill the remainder of the list together, evaluating each based 

on your opinion and knowledge. 
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Rank Which of … Explanation / Keywords 

1.   

2.   

3.   

4.   

5.   

6.   

7.   

8.   
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AFSJ AS A DISTINCT POLICY FIELD OF THE EU 

IN  SHARED  COMPETENCE  

 

 

 

 

 

 

  

 
 



 
19 

 



 
20 

 

  

 

 

LEADING CASE 

 

The European Commission submitted a new legislative proposal of a directive on the criminal law 

protection of environmental crimes on March 13th, 2001. After some negotiations the initiative was 

unsuccessful. Instead of finding compromise and finalizing the legislative process, the Council had 

considered that the objectives of environmental protection could be reached by adopting a framework 

decision on the basis of Title VI of the Treaty on European Union. The Council also considered this to 

be a correct instrument for imposing an obligation to provide criminal sanctions on Member States. 

The nature of the amended proposal submitted by the Commission was such that it failed to allow the 

Council to change its position in this respect. The view of the Commission was that the framework 

decision could not be considered an appropriate legal instrument by which Member States could be 

required to introduce sanctions of criminal nature at a national level in the case of offences detrimental 

to the environment. Consequently, the Commission launched an action before the European Court of 

Justice. By its application the Commission was seeking the annulment of Council Framework Decision 

2003/80/JHA of 27 January 2003 on the protection of the environment through criminal law (OJ 2003 

L 29, p. 55). 

 

As the Commission pointed out on several occasions, among Council bodies, it considers that in the 

context of the competences conferred upon it for the purpose of attaining the objectives stated in 

Article 2 of the Treaty establishing the European Community, the Community is competent to require 

the Member States to impose sanctions at a national level – including criminal sanctions if appropriate 

– where that proves necessary in order to achieve a Community objective. 

 

Directive of framework decision – Does (did) influencing national criminal law belong to the 

Community pillar or to the ‘third pillar’? Is criminal law reserved exclusively to the Member States in 

matters of environmental policy?  

 

 

 Articles 174 EC to 176 EC comprised, as a general rule, the framework within 

which Community environmental policy must be carried out. In particular, Article 

174(1) EC listed the objectives of the Community’s action on the environment and 

Article 175 EC set out the procedures to be followed in order to achieve those 

objectives. 

 

C-176/03 Commission v. Council (13th September 2005)
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UNDERSTANDING THE LEADING CASE 

 

The Court has annulled the mentioned framework decision because the entire framework decision, 

being indivisible, infringes Article 47 EU as it encroaches on the powers that Article 175 EC confers on 

the Community. Article 47 EU provides that nothing in the Treaty on European Union is to affect the 

EC Treaty. That requirement is also found in the first paragraph of Article 29 EU, which introduces 

Title VI of the Treaty on European Union. It is the task of the Court to ensure that acts that, according 

to the Council, fall within the scope of Title VI of the Treaty on European Union do not encroach 

upon the powers conferred by the EC Treaty on the Community. Articles 174 EC to 176 EC comprise 

the framework within which Community environmental policy must be carried out. As to the content 

of the framework decision, Article 2 establishes a list of particularly serious environmental offences, in 

respect of which the Member States must impose criminal penalties. Articles 2 to 7 of the decision do 

indeed entail partial harmonization of the criminal laws of the Member States, in particular with 

regard to the constituent elements of various criminal offences committed against the detriment of the 

environment. As a general rule, neither criminal law nor the rules of criminal procedure fall within the 

Community’s competence. However, the last-mentioned finding does not prevent the Community 

legislature, when the application of effective, proportionate and dissuasive criminal penalties by the 

competent national authorities is an essential measure for combating serious environmental offences, 

from taking measures that relate to criminal law of Member States it considers necessary in order to 

ensure that the rules it lays down on environmental protection are fully effective. It follows from the 

foregoing that, on account of both their aim and their content, the main purpose of Articles 1 to 7 of 

the framework decision is the protection of the environment and these could have been properly 

adopted on the basis of Article 175 EC. That finding is not called into question by the fact that Articles 

135 EC and 280(4) EC reserve the application of national criminal law and the administration of justice 

to the Member States, in the spheres of customs cooperation and the protection of the Community’s 

financial interests, respectively. It is not possible to infer from those provisions that, for the purposes 

of the implementation of environmental policy, any harmonization of criminal law, even as limited as 

that resulting from the framework decision, must be ruled out even where it is necessary in order to 

ensure the effectiveness of Community law. 

 

To sum up: if the goals of European policies will be better achieved by deploying criminal law, then 

Community legislation cannot be excluded. This is the first sign of acknowledging ius puniendi on 

the side of the EU – the current text of TFEU contains the result of this judgment already as legal text.  
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QUESTIONS FOR REVIEW  

 

1. What does shared competence of the EU mean? What does it mean that the AFSJ belongs 

to fields in shared competence? 

2. What is (was) the third pillar? (Historically, legally, and politically)? 

3. What was the greatest advantage of the third pillar? What was the greatest disadvantage 

of the third pillar?  

4. Do MS have veto rights in AFSJ legislative process?  

5. Describe the characteristics of the development of the legislative process within AFSJ 

with regard to powers of non-agreeing MS. 

6. What is enhanced cooperation? Describe its benefits.  

7. How did the competences of the Court of the European Union (formerly the European 

Court of Justice) develop in the field of AFSJ?  

8. How has the third pillar changed? 

9. Which were the new instruments of the Amsterdam Treaty relevant to AFSJ? 

10. What is the so-called “Schengen Area” from a legal point of view?  
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EXERCISES 

 

2.1. MILESTONES 

  

Please identify the milestones of the institutional and legal development of home 

affairs / criminal policy issues. Fill in the gaps in the table below: 

 

 

Date of Milestone Name of Milestone Content Further Comments Added Value 

1976 TREVI GROUP  

 

 

 

 

14 June 1985  

On the gradual 

abolition of checks at 

their common borders 

  

 

 

 

Commission v. 

Hellenic Republic 

Case 68/88 

 Milestone decision  

19 June 1990 /  

26 March 1995 
  

A convention outside 

of the EC legal 

framework with 

direct EC goals 

 

 Treaty of Maastricht  

Unanimous decision-

making (unrestricted 

veto of any MS); 

No competences for 

EC institutions 

 

 Europol    

  

Legal instrument to 

define fraud; and to 

oblige the MS to 

introduce effective, 

proportionate and 
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dissuasive criminal 

sanctions (EU's 

financial interests) 

  

incorporation of 

Schengen law; new 

legal acts new 

competences of EU 

institutions 

migration 

and asylum issues into 

first pillar; 

harmonization of 

criminal law 

  

   

First framework 

decision with 

criminal law content 

 

   

Proposal to 

incorporate the 

European Public 

Prosecutor into TEU 

failed 

 

11 February 2003   

First case CJEU 

exercising new 

competences on 

CISA; milestone 

decision 

 

16 June 2005 

Pupino case  

 

C-105/03 

   

13 September 

2005 
  

This judgment served 

a basis for 

modification of the 

Treaty 

 

 Treaty of Prüm  

A convention outside 

of the EU legal 

framework with the 

direct EU goals 

 

  
Abolition of 

extradition procedure 

First instrument 

applying mutual 
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between MS  recognition for 

judicial decision in 

criminal proceedings 

13 December 2007  

1 December 2009 
Treaty of Lisbon  

Home affairs, 

criminal policy 

became a “normal” 

policy of the EU 

 

 

European Union 

Agency for Law 

Enforcement 

Cooperation 

   

5 July 2017   

Replaces the 

Convention on 

Financial Interests 

 

12 October 2017  

Enhanced cooperation 

for establishing the 

European Public 

Prosecutor’s Office 

  

 

 

 
 

Categorize the identified milestones according to their main added value in the legal 

integration in home affairs / criminal matters  

 

A) Supranational protection of EC/EU interests by criminal law 

B) Supranational or transnational extension of Criminal Law; increase in fields of cooperation 

C) Gaining supranational Criminal Law Competence; growing Ius Puniendi  

D) Legal Interaction between EU Law and National Criminal Law 

E) Interactions Between Policy Makers in Matters of Home Affairs (security, criminal justice) 
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2.2. LEGAL TOOLS    

 
 

Compare the legal acts. Identify the legal acts according to three statuses, and then 

describe each according to the given factors. 

 

 

 

TEU Chapter VI 

Article K-K.9  

(before Amsterdam) 

TEU Chapter VI 

Articles 29-42 

(before Lisbon) 

TEU Chapter V 

Articles 67-89 

(with Lisbon) 

 

 

 

In force 

between 

 

 

 

  Currently in force 

 

 

 

Legal acts 
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After you have identified the legal acts, write them below, paired according the given letter in the first 

row of the table below, and then compare them. 

 

A.  

B.  

C.  

D.  

E.  

 
Legal act A B C D E 

Addressee 
   

  

Goal / aim 
   

  

Legislative action 

(majority or unanimous) 

   
  

Binding force 
   

  

Primacy  
   

  

Direct applicability or 

effect (yes / no) 

   
  

Indirect effect (yes / no) 
   

  

In case of violation 
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2.3. TOPICS OF AFSJ      
 

 

Match the institutions (policies, principles, legal issues) to one or more of the 

following policy fields.   

 
 
 

Policy / Legal issues: 
 

1. mutual recognition of university degree from other MS  

2. common migration policy 

3. use of mother tongue in court’s procedures of other MS 

4. punished only once for the same offence (i.e. a Hungarian citizen murders a German citizen in Spain) 

5. people can approach courts and authorities in any MS as easily as in their own 

6. execution of imprisonment in other MS if the convicted person is citizen of that country 

7. combating discrimination 

8. joint investigation of crimes (teams, procedures, data exchange) 

9. rapid „extradition” procedures (=surrender procedure between MSs) 

10. free movement and travelling without visa 

11. impossibility smuggling of (legal) goods between MS 

12. no border checks at the internal borders 

13. common human rights framework for the EU / Charter of Fundamental Rights in the EU 

14. common standards for protection of victims 

15. common minimum standards for multilingual forms or documents to be used in cross-border court 

cases throughout the EU (European Arrest Warrant) 

16. studying abroad 

17. joint fight against international crimes 

18. working in other MS 

19. citizenship of the EU 

20. joint mobilization of police 

21. fight against environmental pollution 

22. combating human trafficking 

23. people can approach courts and authorities in any MS as easily as in their own 

24. democratic institutions and rule of law   
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25. fight against organized crime  

26. crime prevention 

27. common asylum policy 

28. fair migration policy 

29. combating drug trafficking 

30. presumption of innocence (EU-wide) 

31. better compatibility and more convergence between the legal systems of Member States 

32. combating corruption 

33. fight against terrorism 

34. judicial cooperation in civil matters 

35. data exchange between authorities of MSs (finger prints) 

36. fight against sexual exploitation 

37. joint border control forces 

38. fair allocation scheme for irregular migrants 

39. abolition of customs (between MS) 

40. protection of financial interests of the EU 

41. access to justice (people are able to have their voice heard, exercise their right…) 

42. cross border hot pursuit (crossing the state border meanwhile following a criminal) 

43. recognition of judgments of another MS 

 

Freedom Security Justice 

Free movement and traveling 

without a visa  
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Be careful! Some of the issues have their origins in the concept of the four freedoms. Match them all 

below: 

 

The Four Freedoms 

Studying abroad  

  

  

  

  

  

Further European Values (EU) 
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2.4. COMPETENCES OF THE EUROPEAN UNION 

 
 

Viviane Reding: The Future of European Criminal Justice under the Lisbon Treaty 

Speech at the European Law Academy, Trier, 12 March 2010 

 

Ladies and Gentlemen, and distinguished jurists from all around Europe, 

 

Earlier this week, the European Commission took the first step to improving mutual trust 

between judicial authorities by establishing EU-wide standards for procedural rights. On 9 March, 

the Commission proposed a Directive that protects citizens' fair trial rights by obliging Member 

States to provide interpretation and translation to suspects. The Commission plans a series of 

measures to improve procedural rights in criminal cases. Let me tell you why we have done this. And 

what we are going to do next in the field of criminal justice. 

 

We need to create a real single area of justice in the EU. Citizens should be confident that their 

rights will be protected no matter where they are in the 27 Member States – either a French, 

Swedish, Portuguese or Romanian court. There should be no differences in protection when citizens 

work, travel or live outside their home countries. 

 

In recent years, progress in justice in Europe has been rather limited, and the focus has been more 

on security issues. 

 

Of course, there is no freedom without security, and there is no security without justice. With the 

Lisbon Treaty now in force, we can finally rebalance our actions. 

 

Four weeks ago a new mandate of the European Commission started. The President of the 

European Commission José Manuel Barroso started this new mandate by creating a new portfolio in 

the Commission that is explicitly dedicated to Justice, Fundamental Rights and Citizenship. 

 

This is a strong sign of the new Commission's determination to create a strong Europe of justice 

for our citizens. I am honoured and excited that President Barroso has asked me to take on this new 

responsibility. 
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As EU Justice Commissioner, my role is to ensure that the Charter of Fundamental Rights – 

which is now part of our Treaties – is fully respected and an integral part of all of our policies. 

Citizens should now enjoy the results of this new emphasis on justice and rights. 

 

In the past and until now, the EU has tried to build the European criminal justice area with one 

hand tied behind its back. The EU was trying to build common rules with the "third pillar," an area 

where Parliaments and courts had little say, and where the unanimity rule by EU governments very 

often led to a lowest-common-denominator approach. As a result, we ended up with a house with 

only three walls.  

 

In the past, we focused our energy on cross-border prosecution. But Lady Justice does not just hold a 

sword; she also holds scales. Now we are moving forward with policies that balance our cross-border 

responses to crime with rules that build trust between national justice systems. After all, we are not just 

building a penal area, but an area of justice for all. 

 

That is why, with the start of the new mandate of the European Commission – the first Commission 

operating under the Lisbon Treaty and under the Charter of Fundamental Rights – we have begun a new 

journey in European integration: Our objective is to develop a common European judicial area where 

national law enforcers and judiciaries can trust and rely on each other. To develop a common area where 

judicial decisions taken in one jurisdiction can be effectively enforced in other jurisdictions as easily as 

they are nationally. 

 

Our starting point is the respect for our cornerstone principle: the mutual recognition between EU 

Member States of each other's judicial decisions. What does this mean in practice? Mutual trust means 

that judiciaries can trust each other's standards of fairness and justice. It also means that citizens can have 

confidence in the fairness of proceedings and a sound protection of their rights when they are in a court 

in another country. 

 

As we move forward, we can no longer assume that this mutual trust already exists, or that it comes 

naturally. Mutual trust can not be made by decree. Mutual trust can only be earned and it requires very 

hard work: 

 

► hard work setting common minimum standards so that a suspect understands a police 

interrogation in a foreign country and his other fair trial rights are fully respected; 

► hard work so that no country's prisons are below par; 

► and hard work so that victims of crime are taken care of properly regardless of where they are in 

the EU. 

 

Making sure the rights of victims, suspects and prisoners are protected in the EU, even if they cross 

borders, means real citizenship and the right to a fair trial no matter where you are in the Union. In 

short, it means justice across borders. 
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Why we need justice across borders: The fight against cross-border crime 

 

Nowadays more and more people travel, work, study and live abroad. Criminals are also keeping pace. 

Crime has become more sophisticated and more international. Our objective is simple: to make sure that 

justice is always served; and that those who are sought by the law are brought to the right jurisdiction. 

 

However, turning that idea into practice is more complicated: we need cross-border solutions so that 

people can be brought to justice from anywhere in the EU. But we need cross-border solutions to make 

sure justice is brought to people. The problems of ensuring justice across a Union of 27 countries with 27 

national justice systems – or even 28 systems, if you think about Scotland – long historical traditions and 

different methods cannot be solved any other way. 

 

However, national and local authorities, from police officers to judges and other legal professions, will 

never be able to get the most out of national legal systems if they do not trust their colleagues on the 

other side of the border. 

 

Those who only want to rely on the old system point to the tools such as the Council of Europe 

Conventions and the often archaic traditional mutual legal assistance systems that we already have. I say 

that this is not enough. We must improve these tools. 

 

Without minimum common standards to ensure fair proceedings, set out in EU law that is enforced, 

EU measures to fight crime – such as the European Arrest Warrant – will not be fully applied. Because 

judicial authorities will always be reluctant to send someone to face trial in another country without 

knowing that some minimum procedural safeguards will be respected. 

 

I therefore intend to propose changes to the European Evidence Warrant to make it work better. It 

was created four years ago to remove barriers to evidence found by one judicial authority being used in 

another's criminal investigation. The most hardened critic of EU cooperation could not fault the goal. 

But any practitioner on the ground will tell us that problems still dog the transfer of evidence to other 

jurisdictions. 

 

Today, there has been detailed discussion here in Trier about Eurojust. As EU Justice Commissioner, I 

have great hope for the future of Eurojust. I want Eurojust to become a central player in the European 

judicial area. To do this Eurojust needs to be properly equipped. Its rules went through a first change last 

year. Its national members have now some reinforced powers. We have to work hard to get these new 

rules in place by June next year. The Commission will help to make sure it happens properly. The 

important thing is making sure that criminal investigators can do their job properly. 

 

We will consider further new rules giving Eurojust new powers to directly initiate investigations as 

well as new rules to regulate its internal structure. This future proposal will also charge the European 

Parliament and national parliaments with the evaluation of Eurojust's activities. 
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These steps will lay the foundation for the creation of the European Public Prosecutor Office, as 

foreseen in the Lisbon Treaty. We will lay the groundwork carefully but solidly, building it upon strong 

mutual trust and fully involving all potential stakeholders. I firmly intend to make a proposal for 

establishing the European Public Prosecutor in the course of my mandate. 

 

Let me address a further important issue: Prisons. The conditions of our national justice systems are 

already strained under the burden of problems like prison overcrowding, especially in pre-trial detention 

centres. 14 Member States have a prison occupancy rate of more than 100 %, and in four Member States 

this figure exceeds 120%. 

 

This is no small problem. And it is part of a bigger one. You know what the Charter and the European 

Convention on Human Rights say here. If people are detained in conditions bad enough to be considered 

degrading punishment, what judicial authority would authorise the transfer of a detainee to a place where 

he or she would face a substantial risk of being ill-treated? What does this mean for EU rules on prisoner 

transfers, due to be implemented by the end of 2011? These are supposed to allow Member States to 

repatriate foreign detainees even without their consent. 

 

For me it is therefore of crucial importance to improve prison conditions in Europe. Spreading 

alternatives to imprisonment and better prison management is one step that we can take in the near 

future. Of course prison conditions are first of all the responsibility of our 27 Member States, however, I 

will put pressure on all of them to live up to their responsibilities and I will publish a policy paper on 

prison conditions in Europe within the next 18 months. 

 

Judicial cooperation cannot work when there is a risk that standards of human rights protection, such 

as poor detention or prison conditions, have slipped below the level that is now clearly set out by the 

Charter. In future, we should all be aware that there is no excuse or justification for failing to respect 

human rights in criminal proceedings. The rules do not allow it, the Courts in Luxembourg and 

Strasbourg would not uphold it, and our citizens would not accept it. 

 

Who we need justice for: helping the victims of crime 
 

As we work to ensure the rights of the suspected and the accused are fully enforced, we must equally 

look to the needs of those who fall victims of crime. 

 

Across the EU we share the same fundamental values – the right to liberty, to security, to be free from 

harm. We all aim to ensure that any person, wherever they may fall a victim to a crime, is treated in a 

dignified, respectful and fair way. We must not forget that the right to a fair trial applies as much to the 

victim as to the defendant. 

 

Since 2001, the EU started developing minimum rights for victims and improved access to compensation. 

We have recognised the needs of specific groups of victims, the needs of the most vulnerable subjects, 

such as children, women suffering gender-based violence, terrorist victims and those who have been 

trafficked. 
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In this context, I asked my Justice department to carry out a thorough examination of the problems 

faced by victims including the effectiveness of existing legislation and the implementation of that 

legislation. 

 

In early 2011, I will propose solutions, including new legislation, the primary goal of which will be to 

translate the law into reality for the millions of citizens who, every year, fall victim of crime. 

 

How we will build a Europe of Justice: strong procedural rights 
 

We will only have mutual trust in Europe, once each and every Member State has earned that trust, 

by showing its neighbours it has a criminal justice system that guarantees fair trials. 

 

At the start of this week we took the first steps on this journey when the European Commission made 

a proposal for improving suspects' minimum rights during procedures such as investigation and trial. 

The European Commission believes that there should be high EU standards obliging all 27 Member 

States to ensure effective right to interpretation and translation in criminal proceedings. 

 

You cannot have a fair trial if the accused does not understand the language of the proceedings. EU 

citizens should never feel that their rights are weakened because they left home. Nonetheless, this is what 

can happen when people are sent abroad to stand trial. 

 

The question now is whether the public concern aroused by such cases will make it harder for judicial 

authorities to execute arrest warrants requests in future. We will have to rebuild citizens' trust in 

European justice. The role of law-makers – my role – could not be clearer: improve citizens' faith that 

their rights are protected across Europe, and make sure judicial authorities can also be sure of that. 

 

Recently a self-employed carpenter, who was accused of smuggling drugs when he came back to his 

country after holidays elsewhere in Europe, found himself in a difficult situation. One of the many 

miscarriages of justice concerning this case was that he was only allowed to speak five minutes with a 

lawyer who did not speak his language. Nor was he able to refute any statements made against him. 

Why? They were not translated into a language he could speak. 

 

The Charter and the Convention are, once again, very clear on what should happen in these cases: all 

persons deprived of their liberty by a public authority shall be treated with respect for their human rights. 

 

His case may well find its way to the Human Rights Court in Strasbourg, where it would join around 

one hundred thousand cases waiting to be heard. Of these, about one quarter are related to the right to a 

fair trial. 

 

In the future, I foresee better EU rules protecting the right to a fair trial that can consequently have an 

impact on the back-log of cases in Strasbourg. 
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Of these about 25000 cases are related to the right of fair trial. This is why this week I took the first 

step towards a full set of procedural rights in criminal proceedings. Over the next four years I hope that 

we will give citizens rights that will accompany them throughout the EU: 

 

► The next step will be presented in the summer this year, and consists of the right to information 

about rights; 

► This will be followed by a proposal on ensuring legal advice in 2011; 

► After that, we will look at the right to communicate with family members, consulates or 

employers; 

► The last step will be the protection of vulnerable suspects. 

 

When we take this last step it will be 2013, and we will be moving into a better future for criminal 

justice. I do not exclude that we will by then have identified further necessary improvements for 

procedural rights, and we will then work further to complete the existing set of rights. 

 

These procedural standards, even if they may not be popular in some quarters at first, will not just 

guarantee some vital human rights; they are also a crucial building block of the mutual trust upon which 

the new house of European criminal justice will be constructed. And this time it will have four walls. 

 

How we will build justice in Europe: a coherent approach to criminal sanctions 

 

I think we in Europe should be ambitious when we plan for the future. It is a very European trait. But 

so is caution! And we will exercise the caution that is needed when it comes to the substance of criminal 

law. Criminal law is an area where decisions need to be made about what is a crime, and how we punish 

it. These are decisions which go to the heart of national sovereignty. These are decisions where 

Parliaments rightly want to be involved. Criminal law is a young area of European law, and now it is 

certainly not the time to rush into EU criminal law legislation and to make one criminal law proposal per 

month. We need to give some time for identifying the right methods and the right approach to how and 

when to make use of the new legal bases available under the Lisbon Treaty, in a close dialogue with the 

European Parliament and with national Parliaments. And we need to choose the right areas where cross-

border crime is really in need of a strong European response. For the moment, I see human trafficking as 

such an area, and I intend to work together with my colleague, Home Affairs Commissioner Cecilia 

Malmström who has announced initiatives in this area during her hearing in the European Parliament. 

 

We always need to take into account that substantive criminal law is an area where our diversity is 

vast – for cultural, historical and societal reasons. The penalties that exist for some crimes, and the acts 

which are penalised as crimes, vary greatly across our 27 countries. For the future, we will therefore have 

to develop, step by step, a system of reliable definitions and proportionate sanctions within which there is 

coherence and certainty about how different criminal justice systems can work together. 

 

I am strongly convinced that Europe needs a balanced and coherent concept of criminal policy based 

on a number of fundamental principles. These principles should be recognised as a basis for every single 

legal instrument which deals with or which could influence criminal law, as they represent a fundamental 

element of any criminal law system based on the rule of law. 
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     Most important is the "nulla poena" principle: No crime can be committed, nor punishment imposed, 

without a pre-existing, clearly defined criminal law. This means that we should ensure that an individual 

shall be able to predict actions that would make him criminally liable. This common sense rule implies 

not only that provisions must define offences in an unambiguous way, but also that they must not apply 

retroactively. 

 

Also of key importance are the principles of proportionality and subsidiarity in criminal legislation. It 

should be clear that the EU legislator may take action only on the condition that the goal pursued cannot 

be reached more effectively by measures taken at national level and due to its nature or scope can be 

better achieved at European level. After all, it is the responsibility of the European legislative bodies to 

justify their use of criminal sanctions as the last resort of social control. 

 

And if you look at the EU Framework Decisions drafted by Member States in the last years, you often 

find a lack of horizontal coherence. Sometimes they establish the same sentence for conduct that is not 

equally detrimental to society. For example trafficking in human beings requires a minimum-maximum 

penalty of eight years if a victim's life was deliberately endangered. The same penalty is set for fraudulent 

making or altering of the single currency. 

 

As a result, we now have a patchwork of not-well defined laws which are not fully implemented as 

they risk interfering with the national penalty systems. In the future, we should strive to avoid such 

incoherence in EU legislation. 

 

There is a strong guarantee for better regulation in the Lisbon Treaty. As of now the Commission will 

propose criminal law legislation that goes then into co-decision between the European Parliament and 

the Council. Under the Lisbon Treaty national Parliaments have also a right to be particularly closely 

involved in criminal law making. Having been a national parliamentary myself for 10 years I strongly 

welcome this innovation of the new treaty. 

 

This summer, the European Commission will start out the process by publishing a policy document to 

begin a debate on the principles we should use to create consistency in the field of European criminal 

justice aiming at more consistent definitions and sanctions. 

 

Let me state this very clearly: Criminal law legislation in the EU cannot and must not be about making 

all systems the same. Au contraire, it is precisely because there will always be diverse national systems in 

this field, that we must not take for granted that decisions are always taken with the same degree of 

fairness, independence and protection of rights throughout the EU, though, it is our duty to strive to 

guarantee inner coherence to criminal law systems. 

 

Instead, it is about using them consistently; so that criminals cannot take advantage of free movement 

to go to another EU country for lenient sentencing; so that victims can go anywhere and expect the same 

level of protection. 
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     I am sure that practitioners everywhere, and experts like you, have at times longed for more precision 

in the criteria we use to define crimes. But for you I am sure it is an exciting challenge, for the citizen 

who does not know – it is a potential nightmare. 

 

How we will learn about Justice: the tools 
 

We will only have more consistency and trust if legal professionals can learn and understand about 

other jurisdictions. European judicial training is obviously an important tool to develop mutual 

understanding and mutual trust. 

 

European Justice will experience rapid growth in the number of legal instruments and initiatives at 

our disposal. Training measures must keep track of all these new legal cooperation instruments. EU 

governments have agreed that the Commission should see to it that half of the judges, prosecutors and 

judicial staff involved in judicial cooperation participate in one way or another in a European judicial 

training. 

 

I will prepare a plan of action for judicial training. This is one of my priorities for the coming months. 

I will work with Member States and the European Parliament as well as with representatives of all legal 

professions to propose actions which are both realistic and ambitious. 

 

In doing so I hope that I can count on your support and ideas to instil a European spirit in the training 

and exchanges of all legal professionals. 

 

Some of you will probably have heard about the Erasmus student exchange programme, if you did not 

do it yourself. Why shouldn't we have an "Erasmus" –style exchange programme open to all new legal 

professionals? This does not need to be limited to judges and prosecutors. It could also include court staff, 

lawyers and bailiffs. 

 

It will be a challenge, as we cannot transform courts and lawyers' offices into universities. That is why 

organisations like the European Law Academy here in Trier or national training academies and other 

networks will be instrumental in ensuring we have the tools to build a European system where different 

judiciaries understand each other so that they can trust each other, and thus work together. Maybe we 

will even find it necessary to set up a European Law Institute, a place where legal professionals, civil and 

criminal lawyers, can discuss these problems and find common solutions. 

 

Conclusion 

 

I have set out an ambitious programme for criminal justice today. I already hear critics who say that 

we should not be too ambitious. I believe that they are wrong. It is high time for ambition in the field of 

criminal justice. 
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If we judged the state of European criminal justice today by the way criminal suspects in the EU are 

often treated: what would we say? More importantly, what would those citizens who have suffered 

because of the gaps that occur when they face criminal proceedings say? What would the British men 

who found themselves in a high security prison abroad before their trial say? What would the 48-year 

old carpenter accused of drug-smuggling in a language he did not understand say? 

 

 

The answer is in the Charter of Fundamental Rights of the European Union. 

 

 

The answer is that we need ambition and a high level of fundamental rights protections in criminal 

proceedings. 

 

 

Any other answer would be wrong. Ladies and Gentlemen I thank you for your attention. 
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Compose a reference board that includes the main findings of the text (Instrument), 

along with the legal basis of the former and an explanation of the legal basis. 

 
 

Examples:  
 

 

Page Introduced or proposed 

instrument  

Legal basis in the TFEU (or 

TEU) 

Explanation for why the legal 

basis was chosen 

Page 2 Earlier this week, the European 

Commission took the first step 

to improving mutual trust 

between judicial authorities by 

establishing EU-wide standards 

for procedural rights. 

TFEU Art 67 (3), Art 82 (2) b) 

point 

Art 67 describes the goals of 

AFSJ, and high level of security 

and access to justice belong to 

these 

Page 2 improving mutual trust between 

judicial authorities 

TFEU Art 67 (3); TFEU Art 82 

(1) 

Mutual recognition has been 

expressly mentioned in the 

TFEU 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

(etc.) 
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2.5. TEXT ANALYSIS 

 
 

Answer the following questions based on the speech of Viviane Reding (2010) 

above.   

 
 

11. What is mutual recognition? Why is it mentioned by Reding? 

 

 

 

 

12. What is mutual trust? 

 

 

 

 

 

13. What is the connection between mutual trust and mutual recognition?  

 

 

 

 

14. List the procedural rights in a criminal procedure.  

 

 

 
 

15. What does the „real single area of justice” mean?  

 

 

 

 

 

16. Who is “Lady Justice” and why is she mentioned by Reding?  

 

 



 
42 

 

 

17. What are the three main fields in which mutual trust is particularly relevant – according to 

Reding?   

 

 

 

 

18. Why are common efforts against criminality necessary?  

 

 

 

 

19. What are European Arrest Warrants?  

 

 

 

 

20. What is the European Evidence Warrant?  

 

 

 

 

21. What has become the fate of the EEP?  

 

 

 

 

22. What is Eurojust? 

 

 

 

 

23. What was Reding’s plan in connection with the European Prosecutor’s Office?  
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24. What has happened to EPPO since then?  

 

 

 

 

 

25. What does prison overcrowding mean?  

 

 

 

 

 

26. Does prison overcrowding exist in your country?  

 

 

 

 

27. Did Reding manage the changes in connection with prisons?  

 

 

 

 

28. Ha has the EU enhanced the protection of the rights of victims since 2001?  

 

 

 

 

29. Has the EU been able to legislate the rights of suspects?  

 

 

 

 

30. In this regard, what types of rights are relevant?  
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31. According to Reding, what is the task and the mission of a responsible EU Commissioner?  

 

 

 

 

 

32. What is Reding’s opinion about “European criminal law”?  

 

 

 

 

 

33. How did Reding characterize human trafficking?  

 

 

 

 

 

34. What are the principles of “nulla poena”?  

 

 

 

 

35. What is the principle of subsidiarity?  

 

 

 

 

 

36. Describe what Reding meant by horizontal coherency?  
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37. How would you describe the expression “legal patchwork”? What does this mean?  

 

 

 

 

 

38. Which instrument of the Treaty of Lisbon was warmly welcomed by Reding? Why?  

 

 

 

 

 

39. What would be a nightmare for any European citizen?  

 

 

 

 

 

40. In what regard did Reding mention the Erasmus Program? 
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2.6. DYNAMIC MIND MAP ON AFSJ  

 

 

Work in teams to organize the information collected and filtered out from the texts 

provided. The preferred technique is mind mapping.  Visit the resources provided 

below and utilize the information you find.  

 

 

Read the following texts:  

 

 

► The speech of Vivian Reding (2010) - above 

 

 

 

 

 

Mission Letter from President Jean Claude Juncker to Vera Jourova (2014) 

 

 

 

 

Mission Letter from President Jean Claude Juncker to Dimitris Avramopoulos (2014) 

Two-years Report on Report on” Justice and Fundamental Rights” 

 

 

 

 

Two-years Report on Report on “Security Union”  

 

 

 

 

Two-years Report “Delivering on Migration” 

 

 

 

 

 

 

 

 

The Juncker’s Commission’s ten priorities – State of Play in Autumn 2018 
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The main goal is to realize the connections (causal and temporal) between the mentioned issues and 

present the development of several central ideas or issues. Special consideration shall be given to the 

eventual cross-connections of the information. The general framework is the TFEU (the relevant 

articles) – this is the legal basis for all mentioned measures and initiatives. Therefore, the task is to 

identify the concrete legal norms for every mentioned action as well.   

 

 

Refer to Methodology Guidelines for Dynamic Mind Map! 
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EUROPEAN CRIMINAL POLICY 
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LEADING CASE 

 

In the 1980’s certain consignments of maize were imported from Yugoslavia into Greece without a 

levy being collected, and the goods were declared to be of Greek origin upon exportation to other 

Member States. Two consignments of maize (by the vessels of Alfonsina and Flamingo) were exported 

from Greece to Belgium in May 1986 by a company named ITCO, which in fact comprised maize 

imported from Yugoslavia, even though the goods had been officially declared by the Greek authorities 

as comprising Greek maize. At the end of 1986, prompted by certain information brought to its 

attention, the Commission came to the conclusion that the agricultural levy payable to Community 

resources had not been collected from Greece. According to the Commission’s findings, fraud had been 

committed with the complicity of Greek civil servants, and later a number of senior civil servants had 

produced false documents and made false statements to conceal the activity. On 21 January 1987 the 

Commission informed the Greek Government of the conclusions of its investigation and called upon 

the government make payment to the Commission of the agricultural levies, and to recover the unpaid 

sums from the authors of the fraud, as well as to instigate criminal or disciplinary proceedings against 

the authors of the fraud and their accomplices.  

 

The Greek authorities were given a period of two months under which they were to inform the 

Commission of the measures they had taken. The facts were as follows: the payment was not 

undertaken, the Greek authorities had taken no action to recover the agricultural levies uncollected 

when the Yugoslav maize was imported into Greece, and that the Greek authorities had not instituted 

criminal or disciplinary proceedings against the persons who took part in the commission and 

concealment of the fraud denounced by the Commission or that there was any impediment to the 

institution of such proceedings. The only procedure initiated was that by a competitor of ITCO, which 

was in connection with the fraud related to the consignment carried by the vessel Alfonsina. 

 

 

 

Article 5 Treaty on the European Economic Communities (EEC in 1986) – the principle of 

loyalty. Member States shall take all appropriate measures, whether general or particular, 

to ensure fulfillment of the obligations arising out of this Treaty or resulting from action 

taken by the institutions of the Community. They shall facilitate the achievement of the 

Community’s tasks. They shall abstain from any measure which could jeopardize the 

attainment of the objections of this Treaty. 

 

68/88 Judgment of the Court of 21 September 1989.  Commission of the European Communities v 

Hellenic Republic (“Greek maize’ case”) 
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UNDERSTANDING THE LEADING CASE 

 

This case is considered to be among the landmark rulings of CJEU, or rather, a milestone decision for 

three main reasons. 

 

The Court stated that by failing to institute criminal or disciplinary proceedings against the persons 

responsible for helping conceal the transactions and thus making it possible to evade the 

abovementioned agricultural levies the Hellenic Republic had failed to fulfill its obligations under 

Article 5 of the EEC Treaty.  

 

The Court observed that in areas where Community legislation does not specifically provide any 

penalty for an infringement or refers for that purpose to national laws, regulations and administrative 

provisions, Article 5 of the Treaty sets forth a requirement that Member States shall take all measures 

necessary to guarantee the application and effectiveness of Community law. For that purpose, whilst 

the choice of penalties remains within the discretion of Member States, they must nonetheless ensure 

in particular that infringements of Community law are penalized under conditions, both procedural 

and substantive, that are analogous to those applicable to infringements of national law of similar 

nature (principle of assimilation) and importance and which, in any event, make the penalty effective, 

proportionate, and dissuasive.  

 

This is the minimum triangle requirement toward sanctions for breaches of norms flown from 

Community obligations. The principle of assimilation has another element which requires that the 

national authorities must proceed, with respect to infringements of Community law, with the same 

diligence as that which they bring to bear in implementing corresponding national laws.  
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EXERCISES 

 

3.1. MANIFESTO ON EUROPEAN CRIMINAL POLICY (2009) 

 

 

 

 

 

 

Preamble 

The undersigned criminal law scholars from ten European countries would like to present their 

proposal for European criminal policy. This Manifesto is based on the principles rooted in the 

common European Enlightenment tradition, namely  

• in recognition of the fact that the spirit of Enlightenment is the major contributor to and the 

motor of European civilization and current integration, and that it should guide us in the 

preservation of European culture and future cooperation  

• being convinced that criminal law legislation must adhere to the highest standard of 

democratic legitimacy and the rule of law (Rechtsstaatlichkeit) and that the future of European 

security can only be safeguarded within a system based on the concepts of democracy, freedom 

and fundamental legal principles.  

This Manifesto reflects the dynamics of European integration, calling attention to the fact that 

substantive criminal law and criminal procedure law are increasingly becoming the focus of European 

legislation. At present, European legal instruments used for the harmonization of criminal legislation 

already exert influence on the existing national legal frameworks of substantive criminal law and 

criminal procedure law. Due to the amendments brought about by the Lisbon Treaty this tendency will 

be even stronger in future. The European institutions making criminal policy decisions on a large scale 

have failed to acknowledge e criminal policy as an autonomous European policy. As a consequence, 

they do not follow a coherent concept of criminal policy. The Manifesto Group is convinced that 

Europe needs a balanced and coherent concept of criminal policy based on a number of fundamental 

principles (as listed below). These principles should be recognized as a basis for every single legal 

instrument which deals with or which could influence criminal law. The European legislator has to 

justify the relevance of its proposals in relation to the principles and standards of good governance. 

The criminal law principles constitute an integral part of the shared European criminal law tradition 

and can be derived from the normative structure of the European Union (EU).  

Petter Asp, Stockholm University, Sweden; Nikolaos Bitzilekis, Aristotle University of Thessaloniki, Greece; Sergiu Bogdan, Babes-Bolyai University, 

Romania; Thomas Elholm, University of Southern Denmark, Denmark; Luigi Foffani, University of Modena and Reggio Emilia, Italy; Dan Frände, 

University of Helsinki, Finland; Helmut Fuchs, University of Vienna, Austria;  Maria Kaiafa-Gbandi, Aristotle University of Thessaloniki, Greece; 

Jocelyne Leblois-Happe, University of Strasbourg, France; Adán Nieto Martín, University of Castilla-La Mancha, Spain; Cornelius Prittwitz, Johann 

Wolfgang Goethe-University Frankfurt/Main; Germany; Helmut Satzger, Ludwig-Maximilians-University Munich, Germany; Elisavet Symeonidou-

Kastanidou, Aristotle University of Thessaloniki, Greece; Ingeborg Zerbes, University of Vienna, Austria 
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I. The fundamental principles of criminal policy 

 

1. The requirement of a legitimate purpose 

The legislative powers of the EU in relation to criminal law issues should only be exercised in order 

to protect fundamental interests if:  

(1)These interests can be derived from the primary legislation of the EU;  

(2)The Constitutions of the Member States and the fundamental principles of the EU Charter of 

Fundamentals Rights are not violated, and  

(3)The activities in question could cause significant damage to society or individuals. 

 

The requirement of a legitimate purpose can be derived from the European principle of 

proportionality. European legislation can be regarded as legitimate and proportionate only if 

criminal law is used in order to safeguard the fundamental interests of its citizens. In accordance with 

the requirement of good governance the EU legislator has to provide a detailed justification for its 

legislation, including a thorough explanation of why the interests in question shall be regarded as 

being of fundamental importance, and why the act marked as a criminal offence shall be considered 

to have a considerable negative impact on the interests concerned. Enforcement of the objectives and 

policies of the European Union cannot, by itself, legitimise the criminalisation of an act. 

 

2. The ultima ratio principle  

Since the European Union places the individual centre stage, the European legislator may only 

demand that an act be criminalised if it is necessary in order to protect a fundamental interest, and if 

all other measures have proved insufficient to safeguard that interest. Only if this condition has been 

satisfied can criminal law be regarded as ‘necessary’ and in conformance with the European principle 

of proportionality. This is also due to the fact that criminal sanctions entail social stigmatisation 

which significantly affects citizens’ rights, including the rights expressed in the EU Charter of 

Fundamental Rights. Furthermore, excessive use of criminal sanctions and criminalisation leads to a 

decline in the efficiency of criminal law. Bearing in mind the principles of good governance, it is the 

responsibility of the European legislative bodies to justify their use of criminal sanctions as the last 

resort of social control 

 

3. The principle of guilt 

European legislation requiring the Member States to criminalise certain acts must be based, without 

exception, on the principle of individual guilt (the principle of nulla poena sine culpa). This 

requirement captures not only the fact that criminalisation should be used solely against conduct 

which is seriously prejudicial to society, but that it should also be regarded as a guarantee that human 

dignity will be respected by criminal law. 
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Furthermore, the requirement of individual guilt is in conformity with the generally accepted 

perception of guilt within the system of administrative sanctions in the EU and can also be inferred 

from the presumption of innocence in Art. 48 (1) of the EU Charter of Fundamental Rights. As a 

consequence, the European legislator has to justify that the requirements in European legislation as 

to the sanctions permits the imposition of penalties which correspond to the guilt of the individual 

and which are not disproportionate to the criminal offence. This does not predetermine the answer 

to the question of whether legal entities can be held criminally liable. There is a decisive difference 

between guilt of an individual and that of a legal entity. Rules concerning criminal liability of legal 

entities must thus be elaborated on the basis of criminal law provisions at the national level. 

 

4. The principle of legality 

In order to respect the fundamental rule of law requirements a criminal law system must adhere to 

the principle of legality. This principle, including its different sub-principles, is regarded as a general 

principle of law, as codified in Art. 6 (3) of the Treaty on European Union or in Art. 7 (1) of the 

European Convention on Human Rights as well as in Art. 49 (1) of the EU Charter of Fundamental 

Rights. For the purposes of criminal policy three central requirements which should be respected by 

the European legislator can be derived from this principle. 

 

a) Subprinciple 1: The lex certa requirement  

In European legal reasoning the principle of legal certainty requires that an individual shall be able to 

predict actions that will make him criminally liable. This means that criminal law provisions must 

define offences in a strict and unambiguous way. This implies above all utmost clarity: the normative 

proscriptions should be understandable ‘on their own’. Under any circumstances the norm must 

ensure that (1) the objective and (2) the subjective prerequisites for criminal liability as well as (3) 

sanctions which could be imposed if an offence is committed are foreseeable. Although the subsidiary 

character of harmonisation work at EU-level necessarily requires that the Member states have a 

certain degree of latitude in drafting the details of implementation (which implies a certain degree of 

vagueness as regards European legislative acts), the lex certa requirement is nevertheless important 

for EU legal instruments as a general principle of law and a fundamental element of any criminal law 

system based on the rule of law. The smaller the margin of freedom at the level of implementation, 

the more important it is that the European legislative acts satisfy the lex certa requirement. If a 

certain European legal instrument seeks to fully harmonise the proscriptions in the Member States, 

it should satisfy the lex certa requirement in the same way as if it were a criminal law provision. 

When a rule which obliges the Member States to take criminal law measures refers to other 

European provisions, the abovementioned requirements must be applied to the relevant European 

legislation taken as a whole. Otherwise it will be almost impossible to create national provisions that 

meet the lex certa requirement 
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b) Subprinciple 2: The requirements of non-retroactivity and the principle of lex mitior  

Punitive provisions must not apply retroactively to the detriment of the citizen involved. This 

principle, which also helps to reinforce foreseeability, implies that the European legislator cannot 

request that the Member States harmonise their criminal law by introducing criminal legislation to 

apply retroactively. An exception to this basic rule is permissible only when retroactive criminal law 

benefits the offender. Criminal law provisions which come into effect after the commission of the 

offence, but which are favourable to the offender (i.e. according to which the act is not punishable or 

carries a lighter penalty than before), can be applied as a basis for conviction without violating the 

requirement of non-retroactivity (the lex mitior principle). The lex mitior principle is recognized by 

all Member States, but there are differences as regards its normative status, especially as regards the 

question of whether the principle is of constitutional character. In the case law of the European 

Court of Justice (Case Berlusconi) as well as according to Article 49 (1) of the EU Charter of 

Fundamental Rights, the principle is considered, however, to be of utmost importance. The 

European legislator is therefore bound by this principle and cannot, by means of instruments of 

harmonisation, oblige the Member States to apply the law that was applicable when the offence was 

committed if this law has been altered afterwards in a way which is favourable for the defendant.  

 

c) Subprinciple 3: Nulla poena sine lege parlamentaria (no penalty without a law) 

Since criminal law is the most intrusive of the institutions of state control, in a democratic society it 

must be justified by reference to as direct participation as possible by the people in the legislative 

process. To the extent that the EU does not have, or does not make use of a competence to make 

supranational criminal legislation, the competence to adopt criminal law provisions remains the 

preserve of the Member States (i.e. their national Parliaments). Due to the fact that the European 

legislator can issue binding instruments which national Parliaments must comply with, constraints 

that impact on the freedom of national legislatures are placed on them. This means that even 

instruments of harmonisation must be justifiable from the point of view of democracy. As far as 

European instruments limit the freedom of the national legislator, the harmonised criminal law 

provision cannot be justified on the grounds of democracy at the national level. This makes it 

necessary to strengthen democratic legitimacy at the European level by a more active role of the 

European Parliament in the Union’s legislative process. The wider application of the co-decision 

procedure provided for in the Lisbon Treaty is therefore – at least from the point of view of 

democratic legitimacy – most desirable. In order to achieve a satisfactory level of democratic 

legitimacy in regard of secondary legislation with criminal law implications, and to ensure wide 

acceptance of such measures, the institutions involved in the legislative process must – also now after 

the changes provided for by the Lisbon Treaty have come into effect – make sure that the national 

parliaments are informed in any case as early and as thoroughly as possible. This will enable the 

Member States to actually influence the final form and content of the instruments (and the voting of 

their representatives in the Council). Before legislative decisions are made an equal co-operation 

between the Member states and the European institutions and among Member states is necessary for 

installing a sufficient level of democratic control. This is essential in order to respect the ‘good 

governance’ principle since it ensures that the results are transparent and reasonable as regards legal 

policy. It will also facilitate broader civil society participation in the legislative process. 
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5. The principle of subsidiarity 

Instruments which are relevant for criminal law and which are enacted on the basis of shared 

competences in accordance with the general rules of EU law must meet the requirement of 

subsidiarity. According to this principle the EU legislator may take action only on the condition that 

the goal pursued  

(1) cannot be reached more effectively by measures taken at national level and 

(2) due to its nature or scope can be better achieved at Community level. 

 

Accordingly, the national legislator will be given priority in relation to the European legislator to the 

extent that the Member state is capable of dealing with a given issue. In this way the citizens will be 

brought closer to decision making in criminal legislation. The principle of subsidiarity is of special 

importance in the area of criminal law, since criminal law is also a value system, and as such it is a 

component part of the ‘national identities’ of the Member states, which must be respected by the 

Union in accordance with Art. 4 (2) of the Treaty on European Union. The test of subsidiarity 

should be applied separately in every single case, i. e. in relation to every instrument and each part of 

that instrument. Legislative measures must be thoroughly justified in accordance with the protocol 

on subsidiarity (Protocol no. 2 of the Lisbon Treaty); the national parliaments must be involved as 

provided for therein. 

 

6. The principle of coherence 

The invasive character of criminal law makes it especially important to ensure that every criminal 

law system is a coherent system. Such inherent coherence is a necessary condition if criminal law is 

to be able to reflect the values held to be important by society collectively and by individuals and 

their understanding of justice. Inner coherence is, furthermore, necessary in order to ensure 

acceptance of criminal law. When enacting instruments which affect criminal law, the European 

legislator should pay special attention to the coherence of the national criminal law systems, which 

constitute part of the identities of the Member states, and which are protected under Article 4 (2) of 

the Treaty on European Union (vertical coherence). This means, first and foremost, that the 

minimum-maximum penalties provided for in different EU instruments must not create a need for 

increasing the maximum penalties in a way which would conflict with the existing systems. In 

addition, the European legislator must pay regard to the framework provided for in different EU 

instruments (horizontal coherence, cf. Art. 11 (3) Treaty on European Union). To be in line with the 

principle of good governance before enacting any illegal instrument the European legislator should 

evaluate the consequences for the coherence parameters of the national criminal law systems, as well 

as for the European legal system, and on this basis explicitly justify the conclusion that the legal 

instruments is satisfactory from this point of view. 
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 Analyze the following directives in light of the results of this manifesto issued after 

2009  

 
 

 

Directive (EU) 2017/541 of the European Parliament and of the Council of 15 March 2017 on 

combating terrorism and replacing Council Framework Decision 2002/475/JHA and amending 

Council Decision 2005/671/JHA 

 

Directive (EU) 2017/1371 of the European Parliament and of the Council of 5 July 2017 on the fight 

against fraud to the Union's financial interests by means of criminal law 

 

EXPLANATIONS AND ADDITIONAL INFORMATION   

 

 

 

 

 

 

 

The manifesto (2009) addressed the issues outlined below. Explain the context and 

the findings of the Manifesto in connection with these issues, according to the 

example. 

 

 

1. Combating trafficking in human beings 

2. Protection of the European Communities’ financial interests 

3. Combating the sexual exploitation of children and child pornography 

4. Fighting organized crime 

5. On sanctions and measures against employers of illegally staying third-country nationals 

6. Combating attacks against information systems 

7. Combating illicit drug trafficking 

8. Combating terrorism 

9. Combating fraud and counterfeiting of non-cash means of payment 

10. Protecting the environment through criminal law 

11. Combating corruption in the private sector 

12. Combating certain forms and expressions of racism and xenophobia 

13. Introducing criminal penalties for protection and other sanctions against counterfeiting in 

connection with the introduction of the euro 
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Example – 6) combating attacks against information systems 

 

1. There is a framework decision on the combat against these types of offenses 

 

2. This is mentioned in connection with the ultima ratio principle, stating that in case of attempt 

to illegally access IT systems, Member States may decide whether or not they wish to 

criminalize the act, thus such provisions make it possible for the Member States to reconcile 

the required legislative measures with their existing provisions concerning their scope – this is 

a true consideration of the ultima ratio principle.  

 

3. The aforementioned margin of appreciation also assures compliance with the principle of 

coherence.  
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3.2. MANIFESTO ON EUROPEAN CRIMINAL PROCEDURE LAW (2013) 

Preamble 

The undersigned criminal law scholars from ten Member States of the European Union hereby 

present a Manifesto on European Criminal Procedure Law, which follows the Manifesto on 

European Criminal Policy in the field of substantive criminal law of 2009. This manifesto is rooted in 

the common tradition of European enlightenment. Its authors act in recognition of the fact that the 

spirit of enlightenment is the major contributor to and the driving force behind European 

civilisation and current integration, and that it should provide guidance for the preservation of 

European culture and future cooperation between Member States. In particular, the laws of criminal 

procedure and mutual legal assistance, which recently have increasingly been shaped by Union 

legislation, must adhere to the highest standards of the rule of law and must continuously guarantee 

fundamental rights, notwithstanding the fact that in this area of law various interests of states, 

societies and individuals have to be balanced. 

Being aware that effective criminal justice is a basic prerequisite for peaceful coexistence in any 

society, the undersigned emphasise that the inevitable clash with the fundamental rights of those 

persons against whom the proceeding is conducted or who are otherwise affected by it may not, 

however, be resolved one-sidedly in favour of the criminal prosecution – regardless of whether it is 

conducted by national or supranational authorities. 

The undersigned acknowledge that if a cross-border criminal prosecution is to be conducted on the 

basis of the competences that have been granted to the Union, the interests of those Member States 

whose participation is required also must be taken into account. Respect for their sovereignty alone 

already requires this. Conversely, the Member States are also obliged to loyally cooperate among 

themselves and with the Union for the purposes of criminal prosecution. 

The authors furthermore emphasise that, if the European Union is to become a single area of justice 

which places the individual at the centre of its actions and in which the highest requirements of the 

rule of law as well as the legal orders and traditions of the Member States are observed at the same 

time, the Union legislator must strike a balance between the – national or supranational – interest in 

criminal prosecution, the individual rights that are affected, and the Member States’ legal orders and 

traditions. In particular, Union legal instruments on cross-border or supranational criminal 

proceedings should aim to create a level of protection for individuals which sets standards 

internationally. 

For this purpose, the undersigned direct the following demands to those institutions that participate 

in the enactment of Union legal instruments in the area of criminal procedure law. In doing so, the 

undersigned are aware that far-reaching informal cooperation among police and intelligence services 

may circumvent parts of the demands. Therefore, the Union legislator is also emphatically called 

upon to prevent or suppress these possible circumventions through legal instruments on police 

cooperation. 
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Fundamental demands to the Union legislator 
 

First demand: limitation of mutual recognition 
 

The Member State or Union interest in the efficient execution of a cross-border criminal proceeding 

on the basis of the principle of mutual recognition must not be absolute, but rather is to be limited in 

two respects. It must recede where the criminal proceeding would risk violating legitimate interests 

either of the individual or the Member State. The extent to which mutual recognition is to be limited 

is determined by means of a proportionality test. This must take into account both individual and 

national interests. Such a limitation of mutual recognition also reinforces mutual trust among 

Member States and citizens’ trust in the Union. 

 

Limitation of mutual recognition through the rights of the individual 
 

Where cross-border criminal proceedings are conducted based on the principle of mutual 

recognition, different legal orders intertwine. The transnational nature of such proceedings alone 

risks placing those persons who are affected by them in a weaker position than had the proceedings 

been purely domestic, regardless of the general recognition of their basic rights. This is particularly 

problematic if they have relied on a legal position which does not exist in the forum state in full or at 

all. Moreover, the overlap of different legal orders can result in ambiguity as to the applicable law 

and thereby impair legal certainty. Specifically, therefore, the Union legislator must observe the 

following guidelines depending on the affected group of persons: 

 

aa) The rights of the suspect 
 

In every fair proceeding held in accordance with the rule of law, the suspect must be granted the 

status of a subject of the proceedings with comprehensive suspect’s rights at the earliest possible 

opportunity and in any event before investigations are initiated or compulsion is used against him. 

This is necessary in order to satisfy the second paragraph of art. 47 of the Charter of Fundamental 

Rights and art. 6 para. 1 of the European Convention on Human Rights. In the course of a criminal 

prosecution where several Member States cooperate on the basis of mutual recognition, this status 

may be withheld from the suspect and the attendant rights may be weakened or granted to him too 

late. Similarly, due to the legal and factual differences that continue to exist between the Member 

States, the suspect’s rights may be largely devalued or circumvented by “forum shopping”. 

The Union legislator must primarily respond to this danger by creating a general level of protection 

in respect of the most important suspects’ rights which clearly exceeds the minimum rules of the 

European Convention on Human Rights. In any case, under the principle of compensation (below I. 

6.), Union legal instruments must provide full compensation for weakened or deprived legal 

positions and for the abovementioned factual differences (e.g. ensure interpretation or translation 

services and consular assistance). 
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bb) The rights of the victim of a crime 
 

The legitimate interests of a person who presumably has been harmed by a crime (victim) are to be 

taken into account in a criminal proceeding. However, the balance of the criminal proceeding must 

not be impaired thereby. If the criminal proceeding takes place outside the victim’s country of 

residence, those rights risk being weakened: the victim must then cope with a foreign legal order and 

foreign society. Typically, victims also face linguistic problems and, due to the physical distance 

alone, their communication with authorities and the victim protection facilities in the prosecuting 

state are limited. The fact that Member States each grant different rights of participation in the 

proceedings does not in itself legitimise harmonisation. In order to resolve the abovementioned 

difficulties under the principle of compensation (below I. 6.), there is first and foremost a need for 

practical assistance, in particular through timely information about the criminal proceeding, on 

victim protection facilities and on victims’ rights, interpretation or translation assistance as well as 

assistance with the appointment of legal counsel. 

 

cc) The rights of third persons affected by the proceeding 
 

If other persons are affected by measures taken in connection with a criminal proceeding – such as, 

for example, family members, witnesses or owners of seized property – their rights may only be 

interfered with to the smallest extent possible. As a result of the principle of mutual recognition, legal 

positions which third persons affected by the proceeding enjoy in the executing state, and on which 

they rely, can be devalued. This may amount to a violation of their basic rights as recognised in the 

Charter of Fundamental Rights, the European Convention on Human Rights and the constitutional 

traditions of the Member States. The Union legislator must respond to this possible devaluation under 

the principle of compensation (below I. 6.). 

 

Limitation of mutual recognition through the national identity and ordre public of the Member States 
 

As a classic expression of sovereign state power, every criminal proceeding – including one 

conducted cross-border – re- quires that the ordre public and national identities of the Member States 

involved be taken into account (art. 4 para. 2 TEU). In principle, the Union legislator must also 

respect them. If a Member State is compelled to recognise and execute another Member State’s 

measures and thus acts of foreign sovereignty which run counter to its own values, this can present a 

serious challenge to its legal and social order. Therefore, under the principle of compensation (below 

I. 6.), Union legal instruments based on the principle of mutual recognition must always be drafted in 

such a way that the executing state can act in accordance with its national traditions and values. This 

can be achieved by introducing a specific ground for refusal of cooperation, as is for instance 

explicitly provided for in respect of civil proceedings. 
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Limitation of mutual recognition through the principle of proportionality 

A fundamental principle of the exercise of power in accordance with the rule of law is the principle 

of proportionality. This is enshrined both in art. 5 para. 4 TEU and in the constitutions of numerous 

Member States. Therefore, also in the course of a cross-border criminal proceeding, all measures 

must be suitable, necessary and appropriate to achieve the legitimate aim. In a system based on 

mutual recognition, the Union legislator must ensure that the issuing state examines the 

proportionality of each of its measures. In cross-border criminal proceedings, interferences with 

individual rights are often more intrusive than in a purely domestic proceeding. This is so, inter alia, 

because affected persons are confronted with measures which have been taken by a foreign authority 

on the basis of a law that is foreign to them, because they cannot communicate in their language, and 

because they have more difficulties contacting next of kin. In the course of the assessment of a 

measure’s proportionality by the issuing state, the principle of compensation (below I. 6.) requires 

that the specific disadvantages for the affected person resulting from the cross-border dimension are 

given particular consideration. As far as mutual recognition results in only the authorities of the 

issuing state assessing a measure’s proportionality, the authorities of the executing state have – except 

for cases where the national identity and the ordre public are affected (above 1. b) – no opportunity 

to make adjustments even though they may be in a better position to evaluate some aspects of the 

measure that are relevant to proportionality. In any case, as far as the factual basis of the 

proportionality test is concerned, the Union legislator must ensure that the issuing authority obtains 

and takes into account the assessment of the executing state’s authorities to the extent that the latter 

are closer to the relevant facts. 
 

Moreover, the law of the executing state may provide for measures which are less repressive but 

entirely sufficient to achieve the aim pursued yet were not considered by the issuing state’s 

authorities when the order was made. The executing state must at least be permitted to resort to less 

repressive measures that evidently are equally effective for the purposes of the issuing state. 

 

Second demand: balance of the European criminal proceeding 

With regard to both a criminal proceeding on the basis of mutual recognition and an increasingly 

supranationalised European criminal proceeding, the fundamental rights that apply in the Union and 

art. 4 para. 2 TEU require that the public interest in criminal prosecution, the Member State’s 

interest in preserving the national identity, and the affected citizens’ interests are all balanced on the 

basis of the principle of proportionality. The creation and increasing involvement of supranational 

institutions in criminal proceedings – especially of a future European Public Prosecutor’s Office – 

may lead to a shift in power solely in favour of the prosecution. This may weaken the position of the 

suspect, the victim, and third persons affected by the proceeding. In addition, supranational 

authorities can be harder to communicate with than national authorities in a domestic criminal 

proceeding. 

 



 
63 

 

To a lesser extent, Member States’ national identities may be affected too. To avoid such an 

imbalance and to comply with the principle of compensation (below I. 6.), the Union legislator 

should, in addition to guaranteeing procedural rights for the affected individuals, consider 

establishing institutions that strengthen their position. When creating supranational authorities and 

defining their competences, preserving Member States’ national identities is important. 

Third demand: respect for the principle of legality and judicial principles in European criminal proceedings 

A criminal proceeding is characterised by its high degree of formalisation. To comply with the 

requirement of legality, decisions on the applicable law and on criminal procedural measures which 

interfere with individual rights, at least, must be based on clear legal provisions. The affected person 

must be allowed to seek a remedy before a tribunal, which the first paragraph of art. 47 of the 

Charter of Fundamental Rights also requires. When criminal proceedings were governed by purely 

national law, the Member States’ legislators could ensure that these principles were observed. The 

lack of clear supranational rules for cross-border cases therefore could be tolerated more easily. 

However, nowadays cooperation in criminal matters is increasingly governed by Union law. 

Therefore, in the future the adherence to the principle of legality and judicial principles in cross-

border criminal proceedings must be ensured at the Union level. 

Where several Member States have criminal jurisdiction over an offence, there is a danger of parallel 

proceedings which not only cost time and money but also put a significant burden on the suspect. As 

the current provisions on ne bis in idem follow the principle “first come, first served”, it is largely a 

matter of chance which substantive and procedural law is applicable in the end. Furthermore, some 

of the conditions under which basic rights may be interfered with in the course of judicial 

cooperation within the Union are unclear, and they are laid down in a multiplicity of legal 

instruments which often are only partially implemented by the Member States. The interaction 

between supranational and national institutions in cross-border criminal proceedings, too, is not 

always clearly regulated. 

The Union legislator, therefore, must create a clear set of rules governing which Member States may 

exercise criminal jurisdiction over an offence and thereby prevent conflicts of jurisdiction. If the 

Union legislator creates possibilities for cooperation between Member States or procedural 

participation of supranational institutions, then under the principle of compensation (below I. 6.) it 

must at least define the requirements and limits to interferences in individual rights as clearly as 

possible. Similarly, it must ensure that the affected person can obtain effective legal protection. 

 

Fourth demand: preservation of coherence 

A fair criminal proceeding in accordance with the rule of law is only possible in a system without 

internal contradictions which strikes a balance in each case between the interests of the state and the 

suspect. Further, the law of criminal procedure must be coherent with substantive criminal law, 

which it is supposed to enforce. 
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When the Union legislator sets out requirements for cross-border criminal proceedings, there is the 

danger that these provisions would contradict rules and definitions contained in existing Union legal 

instruments and thereby violate art. 11 para. 3 TEU and art. 7 TFEU (lack of horizontal coherence). 

At the same time, the harmonisation of criminal procedure law may interfere with the consistency of 

domestic systems of criminal justice (lack of vertical coherence). The consistency and balance of a 

national criminal proceeding is also endangered if, through mutual recognition, elements of different 

procedural systems are combined with one another (“hybrid proceeding”). 
 

Coherence at a vertical – within the legal order of the Union – and horizontal – in respect of 

Member States’ systems of criminal justice – level must be borne in mind by the Union legislator. If it 

deviates from the frame of reference established at the Union level, this requires specific justification. 

To avoid unnecessary interference with the consistency of national criminal justice systems, the 

Union legislator has to examine the impact of new legal instruments – both for the implementation 

of the principle of mutual recognition and for the harmonisation of national systems of procedure – 

in this regard and must explicitly substantiate their harmlessness on this basis. If the coherence of a 

Member State’s system of criminal justice was to be seriously disrupted, the Union legislator would 

have to arrange appropriate compensation under the principle of compensation (below I. 6.). 
 

Fifth demand: observance of the principle of subsidiarity 
 

Instruments which are relevant for criminal procedure law and which are enacted on the basis of 

shared competences must, in accordance with the general principles of Union law (art. 5 para. 3 

TEU), observe the principle of subsidiarity. According to this principle, the Union legislator may 

take action only on the condition that the goal pursued: 
 

(a) cannot be reached as effectively by measures taken at the national level; and 

(b) due to its nature or scope can be better achieved at Union level. 
 

The principle of subsidiarity applies to instruments regulating criminal law cooperation between the 

Member States, to harmonisation of national procedural law and to the establishment of 

supranational institutions or entities such as the European Public Prosecutor’s Office. Accordingly, 

the national legislator should have priority over the Union legislator to the extent that the Member 

State can deal with a given issue. In that way, citizens will be brought closer to decision making on 

questions of criminal procedure law. Moreover, in determining whether a goal pursued within 

criminal procedure is “better achieved” at Union level, side effects regarding, in particular, 

democratic participation and human rights related issues (effective defence) must be taken into 

consideration. If the proposed Union legislation, for instance, considerably weakens the position of 

the defence – and if this weakness cannot be compensated at the Member State level – the goal is not 

“better achieved” at Union level.  
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The test of subsidiarity should be applied separately in every single case, i.e. in relation to every 

instrument and each part of that instrument. Legislative measures must be thoroughly justified in 

accordance with the protocol on subsidiarity (Protocol no. 2 to the Lisbon Treaty); the national 

parliaments must be involved as provided for therein. In accordance with the requirements of good 

governance, the proposition of a legal instrument relating to criminal procedure law must al- ways 

be preceded by an extensive evaluation (in the sense of a prior subsidiarity test) weighing all 

circumstances and taking into account all alternative courses of action. A merely formalistic 

affirmation of the subsidiarity requirements is not sufficient under any circumstances. 

 

Sixth demand: compensation of deficits in the European criminal proceeding 
 

To ensure that each legal instrument in the area of criminal procedure law adheres to the 

aforementioned demands, the Union legislator must first and foremost provide for safety 

mechanisms in each respective legal instrument. To the extent that such mechanisms are not sensible 

or not sufficient, particularly in areas in which the deficits of the European criminal proceeding 

present themselves as purely factual consequences of cross-border criminal prosecution, the 

enactment of supplementary measures which provide for appropriate compensation for existing 

deficits is necessary. In the spirit of good governance, the Union legislator has legal instrument has to 

grant to the executing state a degree of leeway corresponding to the degree to which the relevant 

provisions have not been harmonised beforehand. 
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3.2.1. TEXT ANALYSIS  
 

 
 

Answer the following questions. 

 

 

1. What is criminal justice?  

 

 

 

2. How could mutual recognition be limited?  

 

 

 

3. What could result from an overlap of different legal systems?  

 

 

 

 

4. What is meant by the demand for compensation for deficits in European criminal proceedings?  

 

 

 

5. What types of problems do victims in another Member State face?  

 

 

 

6. How could a third person be affected by a criminal procedure?  

 

 

 

 

7. With regard to individual rights, why are transnational criminal procedures considered more 

intrusive than purely domestic procedures?    
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8. What type of balance should be strived toward in European criminal proceedings?  

 

 

 

 

9. Why is it problematic if more than one Member State has jurisdiction over an offense?  

 

 

 

10. What does the absence of vertical and horizontal coherence mean?  

 

 

 

3.2.2. ANALYSIS OF FRAMEWORK DECISION 

 

Analyze the Framework Decision (2002/584/JHA) on the European Arrest Warrant 

and the surrender procedure in light of the findings of the Manifesto.  

 

 

3.2.3. ANALYSIS OF DIRECTIVES 

 

Analyze the following new directives in light of the results of this Manifesto issued 

after 2009, and whether or not they follow the guidelines offered / requested in this 

Manifesto. 

 

Directives to be analyzed: 

 

Directive 2014/41/EU of the European Parliament and of the Council of 3 April 2014 regarding the 

European Investigation Order in criminal matters 

 

Directive (EU) 2016/343 of the European Parliament and of the Council of 9 March 2016 on the 

strengthening of certain aspects of the presumption of innocence and of the right to be present at the 

trial in criminal proceedings 

Directive (EU) 2016/1919 of the European Parliament and of the Council of 26 October 2016 on legal 

aid for suspects and accused persons in criminal proceedings and for requested persons in European 

arrest warrant proceedings 
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Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on procedural 

safeguards for children who are suspects or accused persons in criminal proceedings 

 

Explanations and further information:  

Manifesto on European Criminal Procedure Law 

 

3.3. POLICY PAPER ANALYSIS 
 

EUROPEAN COMMISSION (2011): TOWARDS AN EU CRIMINAL POLICY: ENSURING THE 

EFFECTIVE IMPLEMENTATION OF EU POLICIES THROUGH CRIMINAL LAW [BRUSSELS, 

20.9.2011, COM(2011) 573]  

 
 

 

Answer the questions below.  

 

 

1. Why is it appropriate to consider this publication a criminal policy document?  

 

 

 

 

2. What is the added value created by European criminal law?  

 

 

 

 

3. What were the shortcomings of the legal framework (criminal legislation)?  

 

 

 

 

4. What were the innovations brought about by Lisbon in this regard?  
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5. What are the so-called “Euro-crimes”?  

 

 

 

 

6. Explain the two-step approach in criminal law legislation.  

 

 

 

 

7. How is the principle of legality (“legal certainty”) to be understood in the scope of European 

criminal law?  
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3.4.   IMPLEMENTATION REPORT 

 

 

Analyze the following pieces of legislation and compare these to your own national legal 

norms.  

 

 

1. Directive (EU) 2017/541 of the European Parliament and of the Council of 15 March 2017 on 

combating terrorism and replacing Council Framework Decision 2002/475/JHA and amending 

Council Decision 2005/671/JHA 

2. Directive (EU) 2017/1371 of the European Parliament and of the Council of 5 July 2017 on the 

fight against fraud to the Union's financial interests by means of criminal law 

3. Directive 2014/41/EU of the European Parliament and of the Council of 3 April 2014 regarding 

the European Investigation Order in criminal matters 

4. Directive (EU) 2016/343 of the European Parliament and of the Council of 9 March 2016 on the 

strengthening of certain aspects of the presumption of innocence and of the right to be present 

at the trial in criminal proceedings 

5. Directive (EU) 2016/1919 of the European Parliament and of the Council of 26 October 2016 on 

legal aid for suspects and accused persons in criminal proceedings and for requested persons in 

European arrest warrant proceedings 

6. Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on 

procedural safeguards for children who are suspects or accused persons in criminal proceedings 

 

Minimum content of the analysis: 

- Implementation deadline 

- If expired, whether implementation was carried out 

- If yes, provide a summary and explanation of amendments of old law and of the introduction of 

new norms 

- If not, what will be the subject of the modification and why 

 

Prepare a report with all of the answers and the comparison. If needed, provide further explanation to 

clarify your arguments and give insight for foreign lawyers to understand the implementation 

situation.  
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QUESTIONS FOR REVIEW  

 

1. What is criminal policy?  What is the function of criminal policy within national context? 

What is the function of criminal policy at an EU level?  

2. What are the attributes of European criminal policy? 

3. Who is the actor of European criminal policy? 

4. Is the Court of Justice of the EU one of the actors? Why?  

5. What is the content of European criminal policy?  

6. How can the EU’s criminal policy influence national criminal policy? 

7. How can MS’s criminal policy influence EU-level policy?  

8. Since when do we speak about European criminal policy?  

9. What is the principle of assimilation? 

10. Why is the Greek maize case a milestone case? Why is it relevant for European criminal 

policy? 
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INTERACTIONS BETWEEN DOMESTIC 

CRIMINAL LAW SYSTEMS AND                     

EUROPEAN UNION LAW 

 

 

 

 

 

 

 

 

 

 

 



 
73 

 



 
74 

 

 

 

LEADING CASE 

 

A Swedish citizen Ulf Hammarsten applied to the Swedish Pharmaceuticals Authority for 

authorization to cultivate hemp (Cannabis sativa) for industrial purposes. He desired to participate in 

the hemp industry and applied for agricultural aid granted by the Commission based on the relevant 

EU regulations. The authorization was refused on the grounds that his application did not satisfy the 

conditions laid down in national law pertaining to the control of narcotic drugs. However, Ulf 

Hammarsten grew industrial hemp on his farm in the Laholm district (Sweden). The area under 

cultivation was approximately 1 hectare. After the authorities detected the plantation, the plants were 

seized under the Swedish legislation on narcotic drugs and a criminal procedure was initiated against 

Hammarsten. Namely the Public Prosecutor's Office requested the forfeiture of the industrial hemp 

seized, arguing that it was a narcotic drug, since Swedish legislation classifies all plants of the hemp 

family, including industrial hemp, as narcotic drugs. Hammarsten argued that the hemp seized came 

exclusively from varieties of seeds with a THC content not exceeding 0.3% and was genuinely intended 

for industrial use. 

 

The EU regulation defines that the weight of THC (tetrahydrocannabinol) in the weight of a sample 

maintained at constant weight is no more than: 0.3% for the purposes of the grant of aid for the 

marketing years 1998/99 to 2000/2001 and 0.2% for the purposes of the grant of aid for subsequent 

marketing. 

 

Swedish criminal law on narcotic drugs prohibits the cultivation or possession, in any manner 

whatsoever, of narcotic drugs without authorization. Under Article 6 of that law, narcotic drugs grown 

or possessed without authorization are to be forfeited. The use of hemp for industrial purposes is not 

considered to be a reason of public interest that would enable authorization to be obtained for the 

cultivation of hemp. The THC content of hemp is not mentioned at all in the regulation as being a 

relevant criterion for determining whether the hemp falls within the category of narcotic drugs. 

 

Case C-462/01 Criminal proceedings against Ulf Hammarsten (16 January 2003) 
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UNDERSTANDING THE LEADING CASE 

 

EU regulation No 1308/70 of the Council of 29 June 1970 and No 619/71 of the Council of 22 March 

1971 set forth the rules on the common organization of the market in flax and hemp as on the general 

rules for granting aid for flax and hemp, and must be interpreted so precluding national legislation 

which would have the effect of prohibiting the cultivation and possession of industrial hemp covered 

by those regulations. 

 

This means that the Swedish general ban on cultivating hemp assured by criminal law is not in 

accordance with the EU regulations. The national criminal court has to consider the consequences of 

the preliminary ruling. The content of the regulations plays an important role in what shall be 

understood as narcotic drugs under Swedish criminal law, therefore the hemp with the mentioned 

(lower) THC weight shall be excluded from being considered a narcotic drug. As a consequence, the 

activities of Hammarsten cannot be labeled as cultivation of a narcotic drug, so the Swedish criminal 

procedure against him has to be terminated.  

 

In this case, the mandatory consequence brought about by direct effect and primacy of the regulation 

was that an element of the national criminal law norm could not be applied 

 

  

Farmer Ulf Hammarsten has been awarded an environmental prize by officials Laholm for his decision 

to fight a ban on the cultivation of industrial hemp all the way to the EU courts. "It became clear to me 

quite early that this was an environmentally friendly crop that cleanses the earth. Hemp sucks up 

substances that destroy the soil such as industrial fertilizer and pesticides," Hammarsten told to media. 

29. November 2007 (thelocal.se). 

 

 

  . 
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EXERCISES 

 

 

4.1.   QUIZ  QUESTIONS  

 
 
 
 

1. When a country becomes part of the EU it surrenders some decision-making powers in 

certain areas to the EU. 

a) True 

b) False 

 

2. What is meant by the “supremacy” of EU law? 

a) Union citizens bringing claims in national courts must rely on any relevant provisions of EU law, 

rather than on relevant provisions of national law. 

b) The Court of Justice operates as a supreme court of appeal, with the power to overturn decisions of 

national courts. 

c) Decisions of the European Parliament bind national courts. 

d) EU law takes precedence over conflicting provisions of national law. 

 

3. What is meant by the “direct effect” of an EU provision? 

a) The provision takes precedence over provisions of national law. 

b) No implementation is required. 

c) Individuals can rely on the provision in the national court. 

d) The provision is binding on national courts from the date of its adoption. 

e) The extent to which European legislation becomes automatically part of the legal systems of the MS.  

 

4. What is meant by “vertically directly effective”? 

a) Describes a provision of EU law that can be invoked in the national court against the state or a 

public body. 

b) Describes a provision of EU law that can be invoked in the national court against an individual. 
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c) Describes a provision of EU law that can be invoked by individuals in the ECJ. 

d) Describes a provision of EU law that can be invoked in the national courts of third countries. 

 

5. Which principle requires that national law be interpreted in accordance with relevant EU 

law? 

a) State liability. 

b) Proportionality. 

c) Legitimate expectation. 

d) Indirect effect. 

 

6. Which of the following statements are true? 

a) Directives are directly applicable 

b) All directives are directly effective 

c) Directives must comply with the Van Gend criteria before they are directly effective 

 

7. The Van Gend criteria states that legislation must be: 

a) Clear, precise and unconditional 

b) Effective against an emanation of the State 

c) Indirectly effective 

 

8. What is meant by “subsidiarity”? 

a) Decisions or action taken at Union level 

b) Decisions or action taken at national level 

c) The relationship between national law and Union law 

d) Where decisions or action are taken at Union level, rather than at national, regional, or local level, 

this must be justified 

 

9. What is meant by the “legal base” of an EU measure? 

a) The draft measure proposed by the European Commission 

b) The Treaty article conferring the power to legislate in a particular area 

c) The Council's decision to adopt an EU measure 

d) The approval of a measure by the European Parliament 
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10. What is the core rationale for the preliminary rulings procedure? 

a) The application of the principle of supremacy of EU law. 

b) To provide a right of appeal for individual claimants. 

c) To ensure that Member States comply with their EU obligations. 

d) To ensure the uniform and consistent interpretation of EU law. 

 

11. A provision of national criminal law makes it a criminal offense to buy and sell goods that 

fall under the regulation of the Common Agricultural Policy by producers not registered 

with a specific national agency. This is a requirement not foreseen under EU law and was 

enacted with a view to reducing fraudulent activities. This measure: 

a) Could be contrary to EU law, as it breaches the principle of free movement of goods; the CJEU has 

given several rulings in this respect. 

b) The question is irrelevant, as national substantive law is not an area of EU competence. 

c) Is compatible with EU law, as Member States are required to fight fraud affecting the EU under Art. 

325TFEU 

 

12. The law of a Member State grants prosecutors the power to request a special hearing 

procedure in court in relation to a vulnerable victim. Does a decision made by the prosecutor 

not to avail of this possibility to make such a request entitle the victim to a right of appeal 

under Council Framework Decision of 15 March 2001 on the standing of victims in criminal 

proceedings? 

a) Yes in all cases. 

b) No. 

c) Yes, under certain circumstances. 

 

13. Can a national authority rely on the provisions of an EU Directive to aggravate the 

liability of a person whose conduct violates the requirements contained in said Directive? 

a) No. 

b) Yes, if the provision is sufficiently clear and precise. 

c) Yes, but only if it does not refer to criminal liability. 
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4.2. IDENTIFYING INTERACTIONS BETWEEN CRIMINAL LAW AND EU LAW 

 

After reading the cases identify the interactions between domestic criminal law and 

European law.  

 

 Primacy 

Direct 

effect 
(regulation) 

Directive 

effect 
(directive) 

Indirect 

effect, 
directive/ 
Frame-
work 

decision 

Result 

Pupino (2005) 105/03 No No No Yes, FD 
National rules on witness hearing shall be 

interpreted according to FD 

Hammarsten (2003)c-462/01 Yes Yes No No 
Regulation affects the elements of crime by 

Swedish criminal law 

Ratti (1979)  148/77 
 

 
    

Watson (1976) 118/75 
 

 
    

Sagulo (1977) 8/77 
 

 
    

Ratti (1979) 148/77 
 

 
    

Kolpinghuis (1984) 80/86 
 

 
    

Conegate (1986) 121/85 
 

 
    

Cowan (1989) 186/87 
 

 
    

Grogan (1991) C-159/90 
 

 
    

Kremzow (1997) C-299/95 
 

 
    

Lemmens (1998) C-226/97      
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Bickel and Franz (1998) C-

274/96 
     

Calfa (1999) C-348/96      

Hoffmann (2003) C-144/00      

„Rolex” C-60/02 (2004)      

Berlusconi (2005) C-387/02 
 

 
    

Achughbabian (2011) C-

329/11 
     

Ognyanov (2010) C-554/14 
 

 
    

Markus D (2014) C-358/13 és 

C-181/14 
     

Van Gennip (2016) C 137/17 
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4.3.  SPECIFIC ISSUE – PROHIBITION OF RETROACTIVE APPLICATION OF DETRIMENTAL 

CRIMINAL LAW AND EU LAW  
 

 

Analyze the following cases on the retroactive application of criminal law decided by 

the Court of Justice of the European Union. Demonstrate the substantial 

development of jurisprudence of the CJEU. 

 

1. C-387/02 Silvio Berlusconi, Sergio Adelchi and Marcello Dell'Utri (30. May 2005) 

2. C‑105/14 Ivo  Taricco  and o thers (8 September 2015) 

3. C-554/14 Atanas Ognyanov (8 November 2016) 

4. C‑42/17 M.A.S., M.B. & Presidente del Consiglio  dei Ministri (5 Dezember 2017) 

5. C 115/17„”Boned Meat” (7 August 2018)  
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QUESTIONS FOR REVIEW  

 

1. What is “direct effect”? 

2. What is “direct applicability”? 

3. What is the “indirect effect”? 

4. What does primacy mean in the context of EU law? 

5. What is meant by the obligation of union-friendly (loyal) interpretation? Who is obliged to 

adhere?  

6. How can direct effect influence national criminal law? Give some examples. 

7. How can indirect effect influence national criminal law? Give some examples. 

8. What are the limits of direct effect and primacy in the context of criminal law according to case 

law of CJEU?  

9. What is the role of criminal law in achieving the EU’s goals?  

10. What is the relevance of ‘order public’ clauses of EU law in the context of national criminal 

procedures? 
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CRIMINAL RESPONSIBILITY AND UNION LAW – 

IUS PUNIENDI – APPROXIMATION OF LAW   
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LEADING CASE 

 

In 1999, Silvio Berlusconi (and others) allegedly drew up false documents in the period of 1986-1989 

relating to the annual accounts of the company Fininvest SpA and of other companies in the group of 

that name, in his capacity as chairman of Fininvest and reference shareholder in the companies 

belonging to that group. According to the charges, those false documents had made it possible to 

increase hidden reserves earmarked for financing certain allegedly unlawful transactions. In the 

meantime, in 2002, new Italian law proposed by the resigning prime minister as being accused 

parallelly – entered into force, which was more lenient and introduced decriminalization for some of 

the offenses of the accused parties. The parties argued that the new law ought to be applied to them. 

The change in the classification of the offense would also mean that the related offenses, such as 

criminal conspiracy, money laundering, or unlawful receipt of funds, may no longer give rise to 

criminal prosecution – as those offenses are linked to the prior existence of an indictable offense. The 

court further identified that the proceedings in the present cases raise questions as to whether or not 

the penalties provided for under the new Civil law are appropriate when considered in the light of 

either Article 6 of the First Companies Directive, or Article 5 of the Treaty, from which it follows that 

penalties for infringements of provisions of Community law must be effective, proportionate, and 

dissuasive 

 
 

The Berlusconi-case brought particular attention to this very special modality: How should the law react if 

criminal law has already been rendered compatible with the relevant directive (that is, if the statutory regulation 

of the offense or the punishment in question is harmonized) at one point, but then it was changed after the 

perpetration and the new law is not in conformity with the relevant EU law norm. 

 

Judgment in joined cases C-387/02, C-391/02 and C-403/02 Criminal proceedings against Silvio 

Berlusconi, Sergio Adelchi, and Marcello Dell’Utri and others, 3 May 2005 
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UNDERSTANDING THE LEADING CASE 

 

In a situation such as that in issue in the main proceedings, the First Council Directive cannot be relied 

on as such against accused persons by the authorities of a MS within the context of criminal 

proceedings, in view of the fact that a directive cannot, of itself and independently of national 

legislation adopted by a MS for its implementation, have the effect of determining or increasing the 

criminal liability of those accused persons. The new provisions of the Italian regulation of criminal 

responsibility were more lenient than the former rules, which rendered a manifestly more rigorous 

punishment applicable, and which were in force at the time when the prosecuted criminal acts were 

committed.  

 

ECJ held that should the national courts conclude that the new law does not satisfy the Community 

law requirement that penalties be appropriate, it would follow, that the national court would be 

required to set aside, under their own authority, those new articles without having to request or await 

the prior repeal of those articles by way of legislation or any other constitutional procedure. This 

means that the Italian court shall test the propriety of implementation and in the case of a negative 

outcome; the national legislator shall be compelled to comply with its obligations under EU law. 

Otherwise, the Union itself is well within its rights to enforce the proper implementation via non-

compliance procedure initiated against the MS in violation of its obligations.  

 

 

 

.  
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EXERCISES 

5.1.  LEGAL BASIS OF LEGISLATION 

 
 

Fill in the gaps in the table below, according to the example provided. Some hints 

have been provided.  

 

 

Competence Formulated in the 

TFEU 

Article of TFEU 

or Legal Basis 

Type of 

Legal Act 

Achievements 

enactment of rules to prevent and settle 

conflicts of jurisdiction between MS 

Article 82 paragraph 1 b any measure Framework decision 2009/948/IB 
on prevention and settlement of 
conflicts of exercise of jurisdiction 
in criminal proceedings 

Enactment of rules and procedures for 

ensuring (mutual) recognition 

throughout the Union of all forms of 

judgments and judicial decisions  

   

minimum rules on mutual 

admissibility of evidence between MS  

 

 

 

 

 

 (European Investigation Order) 

 Article 83 paragraph 1 

 

directive (find at least three directives) 

 Article 83 paragraph 2 directive (find at least one) 

 

 

 

Minimum rules on the rights of victims 

of crime 
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May establish measures concerning 

common investigative techniques in 

relation to the detection of serious forms 

of organized crime 

  (e.g. controlled delivery) 

  

 

 

 

 (European Union Agency for Law 

Enforcement Training) 

 Article 82 para 1 d)  

 

 

 

 (e.g. European Arrest Warrant) 

 

5.2.   IUS PUNIENDI  

 

Match all of the following to each item on the list below, by writing the appropriate 

letter (or letters) on the line.  
 

 

A the power to choose: choice between values and interests which should be protected (‘whether to punish‘) 

 

B the power to use criminal law: decision to use power to punish in order to protect above-mentioned 

values or interests (‘why to punish‘) 

 

C the power to define crime and punishment - the decision about the threshold of protection (what is 

punishable behavior and ‘normal‘ behavior) (‘what to punish‘) 

 

D the power to define crime and punishment -the decision about other prerequisites of punishment (age, 

justification, excuse etc.) (‘what to punish‘) 

 

E the power to define crime and punishment -decision about the limitations of punishment 

 

F the power to be severe: decision about the severity of the punishment, choice between possibilities of 

punishment (‘how to punish‘) 

 

 the power to execute punishment: the performance of punishment, i.e. the entire process of penal 

execution 

A 
 

B 

 

C 

 

D 
 

E 
 

F 

 

G 
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A, B 
decision not to punish tax evasion by criminal law 

 
decision about the punishability of virtual pornography (depicting minors) 

 
defining the maximum amount of a financial penalty 

 
definition of traffic accident as an offence of criminal law 

 
decision to punish the theft by capital punishment (death penalty) 

 
decision that insane persons can be punished by criminal law 

 
decision to protect animal rights by criminal law  

 

 

definition of misleading advertising as offence only in case of financial consequences or of threatening of the 

human health 

 
decision on the types of sanction  

 
decision that in case of necessity certain acts cannot be punished as offences (e.g. rescue act causes damage or 

rescue act causes bodily harm) 

 
decision that death penalty shall be one of the sanctions 

 
decision not to punish non-marital sexuality by criminal law 

 
exercising coercion against offenders  

 
decision not to punish drug consumption by criminal law 

 
introducing sterilization as criminal penalty 

 
decision to punish tax evasion by criminal law 

 
decision that persons below 14 years of age cannot be punished 

 
decision to protect consumer rights by criminal law  

 
right of deprivation of liberty of a human being 

 
decision on designing the sanction system 

 
decision about protecting animal rights 

 
decision to punish speed excess on highways by criminal law 

 
decision that persons above 90 years of age cannot be punished 

 
defining the minimum and maximum length (ever) of the imprisonment 

 
defining legal persons as subjects of criminal responsibility 
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5.3.   THE HUNT FOR IUS PUNIENDI  

Read the recommended article on ius puniendi [Krisztina Karsai: Ius Puniendi of the 

European Union, 2014], and based on the text and further research, prepare a report 

on the development of the “right to punish” within the EU.  

 

 

Karsai Krisztina: Ius Puniendi of the European Union. In: Emberek őrzője . ELTE 

Eötvös Kiadó, Budapest, pp. 117-128. (2014) ISBN 9789632845166 

 

 

Elements to be included in the report: 

A. ISOLATE THE PERIODS, PROVIDE JUSTIFICATION  

B. DIFFERENTIATE BETWEEN THE DISTINCT LEGAL POLICY PATHS   

C. THE ROLE OF THE CJEU DECISIONS (E.G. EVOLUTIONARY JUMP WITH THE LANDMARK DECISION IN 

2005)   

D. FOLLOWING CHANGING TREATIES   

E. IDENTIFYING THE DIFFERENT LAYERS (ASPECTS) OF IUS PUNIENDI IN THE COURSE OF DEVELOPMENT 
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QUESTIONS FOR REVIEW  

 

1. Why can an EU directive not have the effect of determining or increasing the criminal liability 

of an accused person?  

2. What are the aspects of ius puniendi?  

3. Evaluate the competences written in TFEU Art 79, 82, 83 and 325 in the light of ius puniendi! 

4. What is the approximation of laws according TFEU Art. 83 and 83? 

5. How can criminal law reaction by the MS serve supranational union law?  

6. Define minimum-ruling within the policy of AFSJ! Provide some examples.  

7. Does minimum-ruling appear in regulations? Why?  

8. How can you define the term of “harmonized criminal law”? 

9. What is the role of “harmonized criminal law”? 

10. What is the difference between harmonized substantive criminal and harmonized procedural 

criminal law? 
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FUNDAMENTAL RIGHTS AND EUROPEAN 

CRIMINAL LAW 
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LEADING CASE 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

Poland is already subject to the stage of a reasoned proposal by the Commission as referred to in Article 7(1) 

TEU. This means that – if adopted by the Council – there is a risk of a threat to the rule of law in Poland.  

 

C-216/18 PPU in proceedings relating to the execution of European arrest warrants issued against LM 

(25. July 2018) 
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UNDERSTANDING THE LEADING CASE 

 

In EAW cases where the executing judicial authority, called upon to decide whether a person in respect 

of whom a European arrest warrant has been issued for the purposes of conducting a criminal 

prosecution is to be surrendered, has material indicating that there is a real risk of breach of the 

fundamental right to a fair trial guaranteed by the second paragraph of Article 47 of the Charter of 

Fundamental Rights of the European Union, on account of systemic or generalized deficiencies so far 

as concerns the independence of the issuing Member State’s judiciary, that authority must determine, 

specifically and precisely, whether,  
 

► having regard to his personal situation,  

► as well as to the nature of the offense for which he is being prosecuted, and  

► the factual context that forms the basis of the European arrest warrant, and  

► in the light of the information provided by the issuing Member State  

 

There exists substantial grounds for believing that that person will run such a risk if he is surrendered 

to that State. 
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EXERCISES 

 

6.1.  SCOPE OF HUMAN RIGHTS UNDER DIFFERENT INTERNATIONAL INSTRUMENTS   

 

Below is a list of human rights. Analyze the international and EU legal instruments 

in the columns, and fill in the table below.  

 
 

- UDHR – UNIVERSAL DECLARATION OF HUMAN RIGHTS 

- ECHR – EUROPEAN CONVENTION ON HUMAN RIGHTS 

- ESC – REVISED EUROPEAN SOCIAL CHARTER 

- ICCPR – INTERNATIONAL CONVENTION ON CIVIL AND POLITICAL RIGHTS 

- ISECR – INTERNATIONAL CONVENTION ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS 

- CFR – CHARTER OF FUNDAMENTAL RIGHTS OF THE EU 

 

 

 UDHR ECHR ESC ICCPR ISESCR CFR 

1. Right to life       

2. Freedom from torture       

3. Freedom from slavery       

4. Right to liberty and security       

5. Right to a fair trial       

6. Right to an effective remedy in 

case of violations 

    
 

 

7. Freedom from discrimination; 

right to equality 

    
 

 

8. Right to be recognized as a 

person; right to nationality 

    
 

 

9. Right to privacy and family life       
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10. Right to marry       

11. Right to own property       

12. Right to movement of persons       

13. Right to asylum       

14. Freedom of thought, conscience 

and religion 

    
 

 

15. Freedom of expression       

16. Freedom of assembly and 

association 

    
 

 

17. Right to food, drink and 

housing 

    
 

 

18. Right to health care       

19. Right to education       

20. Right to employment       

21. Right to rest and leisure       

22. Right to social protection       

23. Right to political participation       

24. Right to take part in cultural life       

25. Prohibition of destruction of 

human rights 

    
 

 

26. Right to a social order that 

recognizes human rights 

    
 

 

27. Duties of individuals       

 

Note: Some articles of the ESC are referred to by numbers, some with capital letters. 
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6.2.  COMPARISON OF THE LEVEL OF PROTECTION PROVIDED BY CFR AND ECHR  

 

Analyze the following chart and draft a report!   

 

Source: 
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6.3.  ILIAS & AHMED CASE I. 

 

 

Read the case of Ilias and Ahmed v. Hungary and answer the questions below. 

 
 

 

Case of Ilias and Ahmed v. Hungary (application no. 47287/15 –  

European Court of Human Rights 

 

 

 

1. What is the main function of the ECtHR? 

 

 

 

 

2. Specify its jurisdictions (who, when, why can applications be submitted). 

 

 

 

 

3. Why is this case relevant for the “Freedom” pillar of the AFSJ? 

 

 

 

 

4. What kinds of decisions can be issued by the EctHR? 

 

 

 

 

5. What are the consequences of a judgment of the EctHR? 
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Analyze the case by examining and going through the following points: 

- Understand the facts 

- Understand the applicant’s reasoning 

- Understand the standpoints of the concerned countries’ governments 

- Identify the different arguments and the supporting evidence for each, or their rebuttal 

 

 

Prepare an argument diagram that includes all arguments – this will help you 

understand the argumentation of the parties 

 

 

 

6.4.  ILIAS & AHMED CASE II 

Read the case of Ilias and Ahmed v. Hungary (application no. 47287/15 –  

European Court of Human Rights. Find the relevant facts. Which Articles of the 

Convention are allegedly violated?  

 

1. 2. 3. 

Article 3   

 

What are the relevant facts? Collect all the facts from the case in fill out the table below.  

Interview in Hungarian 
with Urdu translation 

 
 
 

  

  
 
 

  

  
 
 

  

 
 
 



 
101 

 

What are the legal facts of the case?   

Submission of application 
for asylum 

    

  
 

  

 

 

6.5.  CHARTER OF FUNDAMENTAL RIGHTS OF THE EU AND CRIMINAL JUSTICE 

 
 

Group the following fundamental legal institutions according to the typology of 

links between fundamental rights and criminal justice. Define the content of each 

typology. 

 
  

Direct dynamic link Direct static link Indirect static link 

  

CFR influences national 
legislation for criminal justice 
(substantive criminal law or 
procedural criminal law, or 
penitentiary law) 

Group the items listed below by writing the letter of each in the appropriate columns.    

 

 

 

 

 

 

 

 

 

A. Criminal law rules on double jeopardy 

B. The Directive issued on the right to information of the defendant 

C. Amendment of the national code on criminal procedure to comply with the CFR 

D. Referring to the prohibition of doubly jeopardy in criminal procedure for tax fraud (if for 

example, an administrative tax procedure had already been carried out) 

E. Disregarding national rules of criminal procedure on hearing of minor victim (if 

incompatible with the relevant directive) 

F. Contesting the inadequacy of legal remedy in a national procedure  

G. Issuing a directive on the presumption of innocence 

H. Refusing surrender due to detrimental prison conditions (in the requesting country) 
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6.6.  ECHR AND CFR – A COMPARISON  

 

Match the legal institutions below according the relevant ECHR and CFR Articles.  

 
 
 

 ECHR CFR 

retroactive application of criminal 
statutes 

  

presumption of innocence 
 

  

death penalty 
 

  

pre-trial detention 
 

  

public hearing before the court 
(publicity of court trials) 

  

real life imprisonment (whole life tariff) 
 

  

search, body search 
 

  

slander 
 

  

right to defense 
 

  

prison sentence 
 

  

forced statement of the defendant 
 

  

imprisonment in a solitary cell 
 

  

covert data gathering   

right to be informed of the charge   



 
103 

 

(indictment) 

arrest  
 

  

prison conditions  
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QUESTIONS FOR REVIEW  

 

1. What is the function of the Charter of Fundamental Rights of the European Union? 

2. Compare the CFR and the ECHR! 

3. Describe the development of the CFR! 

4. How is the CFR to be applied? Does the CFR provide the right (and possibility) for 

individual complaint?  

5. When is a MS the addressee of the CFR?  

6. What makes the Fransson case a landmark judgment? 

7. Which fundamental justice rights are guaranteed by the CFR?  

8. How can the CFR be connected to national criminal justice?  

9. What does direct dynamic link mean? Give examples. 

10. What does static link mean – direct and indirect? 
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JURISDICTIONAL ISSUES –                  

TRANSNATIONAL NE BIS IN IDEM –                      

EFFECTS OF FOREIGN JUDGEMENTS 
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LEADING CASE 

 

Mr. Van Esbroeck, a Belgian national, was sentenced to five years imprisonment by the judgment of 2 

October 2000 of the Court of First Instance of Bergen (Norway) for illegally importing narcotic drugs 

on 1 June 1999 (amphetamines, cannabis, MDMA, and diazepam) into Norway. After having served 

part of his sentence, Mr. Van Esbroeck was released conditionally on 8 February 2002 and escorted 

back to Belgium. 

 

On 27 November 2002, a prosecution was brought against Mr. Van Esbroeck in Belgium, as a result of 

which he was sentenced to one year imprisonment by the judgment of 19 March 2003 of the 

Correctionele Rechtbankte Antwerpen (Antwerp Criminal Court, Belgium), in particular for illegally 

exporting the above listed products from Belgium on 31 May 1999. That ruling was upheld by the 

judgment of 9 January 2004 of the Hof van Beroepte Antwerpen (Antwerp Court of Appeal). Both of 

those courts applied Article 36(2)(a) of the Single Convention, according to which each of the offenses 

enumerated in that article, which include the import and export of narcotic drugs, are to be regarded as 

a distinct offenses if committed in different countries. 

 

The defendant lodged an appeal before the Hof van Cassatie (Court of Cassation) on a point of law 

against that judgment and pleaded infringement of the ne bis in idem principle, enshrined in Article 54 

of the CISA 

 
 

Although Norway is not a Member State of the EU, it joined the Convention on the Implementation of the 

Schengen Agreement. 

 

 
 

CISA = Convention implementing the Schengen Agreement of 14 June 1985 between the Governments of the 

States of the Benelux Economic Union, the Federal Republic of Germany and the French Republic on the 

gradual abolition of checks at their common borders, signed on 19 June 1990 in Schengen. 

 

 

C-436/04 Criminal proceedings against Van Esbroeck (9 March 2006) 
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UNDERSTANDING THE LEADING CASE 

 

The Court of the European Union decided that the ne bis in idem principle, enshrined in Article 54 of 

the CISA must be applied to criminal proceedings brought in a Contracting State for acts for which a 

person has already been convicted in another Contracting State, even though the Convention was not 

yet in force in the latter State at the time at which that person was convicted, in so far as the 

Convention was in force in the Contracting States in question at the time of the assessment, by the 

court before which the second proceedings had been brought, of the conditions of applicability of the 

ne bis in idem principle. Furthermore, Article 54 of the Convention must be interpreted as meaning 

that: the relevant criterion for the purposes of the application of that article is the identity of the 

material acts, understood as the existence of a set of facts that are inextricably linked together, 

irrespective of their legal classification or the legal interest protected. The punishable acts which had 

comprised exporting and importing the same narcotic drugs and which are prosecuted in different 

Contracting States to the Convention are, in principle, to be regarded as ‘the same acts’ for the 

purposes of Article 54, the definitive assessment in that respect being the task of the competent 

national courts. 
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EXERCISES 

 

7.1.  PARALLEL CRIMINAL PROCEDURES   

 

Read the following argumentation and answer the questions that follow. 

 
 

 

“With crime becoming more international in scale, EU criminal justice is increasingly confronted 

with situations where several Member States have criminal jurisdiction to prosecute the same case. 

Moreover, multiple prosecutions on the same cases, or “positive” conflicts of jurisdiction, are 

currently more likely to occur as the scope of many national criminal jurisdictions has been 

extended considerably in the past years. Multiple prosecutions are detrimental to the rights and 

interests of individuals and can lead to duplication of activities. Defendants, victims and witnesses 

may have to be summoned for hearings in several countries. Most notably, repeated proceedings 

entail a multiplication of restrictions on their rights and interests, e.g. of free movement. They 

increase psychological burdens and the costs and complexity of legal representation. In a developed 

area of freedom, security and justice it seems appropriate to avoid, where possible, such detrimental 

effects; by limiting the occurrence of multiple prosecutions on the same cases. Currently, national 

authorities are free to institute their own parallel prosecutions on the same cases. The only legal 

barrier is the principle of ne bis in idem, laid down in Articles 54-58 of the Convention 

Implementing the Schengen Agreement (CISA). However, this principle does not prevent conflicts 

of jurisdiction while multiple prosecutions are ongoing in two or more Member States; it can only 

come into play, by preventing a second prosecution on the same case, if a decision which bars a 

further prosecution (res judicata) has terminated the proceedings in a Member State. More 

importantly, without a system for allocating cases to an appropriate jurisdiction while proceedings 

are ongoing, ne bis in idem can lead to accidental or even arbitrary results: by giving preference to 

whichever jurisdiction can first take a final decision, its effects amount to a “first come first served” 

principle. The choice of jurisdiction is currently left to chance, and this seems to be the reason why 

the principle of ne bis in idem is still subject to several exceptions. An adequate response to the 

problem of (positive) conflicts of jurisdiction would be to create a mechanism for allocating cases to 

an appropriate jurisdiction. Where prosecutions are concentrated in a single jurisdiction, an issue of 

ne bis in idem would no longer arise. Moreover, such a mechanism would complement the 

principle of mutual recognition, which provides that a judicial decision taken in one Member State 

is recognised and - where necessary – enforced by other Member States.” 
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1. What is your opinion, when was this document issued?   

 

 

 

 

2. Who issued the document? 

 

 

 

 

3. Identify the EU instruments that have been issued concerning this subject matter.  

 

 

 

 

4. What is the aim of the arguments? What is the goal of the actor?  

 

 

 

 

5. What are the arguments?  
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7.2.  CRITERIA FOR DECISION ON JURISDICTION  

 
 

In the following section, you can read factual circumstance given in criminal 

procedures. Which of these could serve as basis for a fair decision on jurisdiction? 

 

 

The Member State in which the criminal conduct was substantially committed is presumed to be the 

best forum for the criminal proceedings in respect of that criminal conduct. This is the Member State 

in which the accused committed the substantial part of the criminal acts or in which the substantial 

part of the criminal consequences were brought about. If the presumption is not applicable because 

additional important factors weigh on the decision to conduct criminal proceedings that speak for the 

choice of another Member State as forum, the responsible authorities of the relevant Member States 

must respect these factors in coming to an agreement about the state best suited to serve as the forum 

for the criminal proceedings 

 

YES   or   NO 

       

 Geographic location of computers used for internet fraud 


There are five victims of the fraud in a MS and twenty in another (selling fake musical 

instruments) 


High media impact in case of sexual offenses against minors in one MS, while an another 

MS, less publicity is expected 

 Location of evidence 

 Budget of the investigating authority 

 Domicile of the victims of the internet fraud 

 Different lengths of pretrial detention in the different MS 


Witness shall travel in another MS in order to make testimony or the person can testify in 

his/her own country  

 Differences in length of imprisonment provided by the criminal code of the different MS 

 Prison conditions are better in one MS, while much worse in another 
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Different standards in expert fees (e.g. in case of a complex financial crime, where the 

experts have to establish detailed reports on the alleged offenses) 


Intimidation of witnesses could be easier in one MS (due to language and other social 

circumstances), while in another MS, the risk of endangering witnesses is less 


An offense of child pornography concerns 35 victims in MS1 and 10 in MS2, but in MS3 

whose citizen the offender is, no victims are discovered 


The scope of legal remedies is narrower in MS1 (e.g. only few possibilities for an appeal) and 

much broader in MS2 (e.g. third instance is also provided) 


If the perpetrator downloaded the recipe and instructions from the internet for a hand-made 

bomb: the place of upload or the place of the bombing attack? 
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7.3.  LEGAL INSTRUMENTS ON NE BIS IN IDEM 

 

 

International Covenant on Civil and Political Rights 1966  

(entered into force 23 March 1976) Article 14 

7. No one shall be liable to be tried or punished again for an offence for which he has already been finally 

convicted or acquitted in accordance with the law and penal procedure of each country. 

 

 

European Convention on Human Rights Seventh Protocol to the Convention 1984  

7th Protocol Article 4 

No one shall be liable to be tried or punished again in criminal proceedings under the jurisdiction of the same 

State for an offence for which he has already been finally acquitted or convicted in accordance with the law 

and penal procedure of that State. The provisions of the preceding paragraph shall not prevent the re-opening 

of the case in accordance with the law and penal procedure of the State concerned, if there is evidence of new 

or newly discovered facts, or if there has been a fundamental defect in the previous proceedings, which could 

affect the outcome of the case. No derogation from this Article shall be made under Article 15 of the 

Convention. Article 5 

 

Convention Implementing the Schengen Agreement (CISA)  

1990 Article 54 

A person whose trial has been finally disposed of in one Contracting Party may not be prosecuted in another 

Contracting Party for the same acts provided that, if a penalty has been imposed, it has been enforced, is 

actually in the process of being enforced or can no longer be enforced under the laws of the sentencing 

Contracting Party. 

 

Charter of Fundamental Rights of the EU 

 2009 Article 50 

No one shall be liable to be tried or punished again in criminal proceedings for an offence for which he or she 

has already been finally acquitted or convicted within the Union in accordance with the law. 
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Compare the four legal norms based on the following aspects. Fill in the table below. 

 

 

 

 

 

ICCPR 

 
 

ECHR 

 
 

CISA 

 

 

Charter 

Identical / 

Narrows / 

Broadens 

Elements of hypothesis + disposition  

Decision 

  Final 
 
 

 
identical 

Legality of the 

decision 

   Acquittal or 
conviction 

 
  

Basis of the 

decision 

    
 
 

 

Place 

    Within the EU 
 
 

 

Other element(s) 

of the norm 

    
 
 

 

Legal 

consequences 

    
 
 

 CISA: broadens 
the most 

Further 

condition(s) 

    
NO 
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7.4.  JURISDICTION OF THE COURT OF THE EUROPEAN UNION   

 

 

Fill in the gaps in the table below. 

 

 

Case name and number 

  Criminal 

proceedings 

against 

Leopold Henri 

van Esbroeck 

C-436/04. 

 

 

Criminal proceedings against 

Jürgen Kretzinger. 

C-288/05. 

Åklagaren v 

Hans Åkerberg 

Fransson 

C 617/10. 

Combination of procedures 

(Criminal - criminal or criminal 

–administration or something 

else?) 

    

 

Transnational (which countries?) 

Or national level? 

 

 

 

 

  

  

CISA or CFR?      

Object of the interpretation 

(which element of the 

disposition) 

  

Idem “same” acts 

“has been 
enforced” or “in 

the process of 
being enforced” 

 

Result of the interpretation 

(restriction – compared to… / 

extension – compared to…) 

 

 

 

 

   

 

Substance of the decision 

 

 

 

 

   

 

Any other information 

The first case 

under which Art. 

54. CISA was 

interpreted 
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QUESTIONS FOR REVIEW  

 

1. Explain the meaning of jurisdiction (in criminal matters)! 

2. How does the European Single Judicial Space influence the jurisdictional issues within the 

EU? 

3. Describe the evolution of transnational ne bis in idem principle! 

4. What are the common points of CFR and CISA? 

5. What are the points that distinguish CFR and CISA? 

6. How do these legal instruments relate to one another? 

7. What is the definition of “finally disposed”? 

8. What is the definition of “the same act”? 

9. What is the main difference between the rules on the ne bis in idem provided by the 

European Convention on Human Rights 7th Protocol and by the CISA? 

10.  Is it possible to avoid parallel criminal procedures for the same acts within the EU? 

Why? 
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PROTECTION OF THE FINANCIAL INTERESTS OF 

THE EU – EUROPEAN PUBLIC PROSECUTOR 
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  LEADING CASE 
 

 

Ivo Taricco and his accomplices were charged before the Tribunale di Cuneo (Italy) with having formed 

and organized, during the fiscal years 2005 to 2009, a conspiracy to commit various offenses in relation to 

VAT. They were alleged to have put in place fraudulent ‘VAT carousel’ legal arrangements, involving, 

inter alia, the creation of shell companies and the use of false documents, by means of which they were 

able to acquire goods – in this case, bottles of champagne — VAT free. This allowed Planet Srl (‘Planet’) to 

procure products at costs below the market price, which it could then sell to its customers, thereby 

distorting the market. Planet is alleged to have taken receipt of invoices issued by shell companies for 

non-existent transactions. Those companies did not submit any annual VAT returns or, where they did 

submit returns, did not actually pay the corresponding VAT. Planet, on the other hand, entered the 

invoices issued by those shell companies into its accounts and falsely deducting the VAT recorded in each 

of them, and, consequently, submitted fraudulent annual VAT returns. The offenses which the accused 

were alleged to have committed are punishable, under Italian criminal law, by a term of imprisonment of 

up to six years. However, the offense of conspiracy, of which the accused could also be found guilty, is 

punishable by a term of imprisonment of up to seven years for those instigating the conspiracy and up to 

five years for those merely taking part. It follows that for those instigating the conspiracy the limitation 

period is seven years, whereas it is six years for the others. Despite the interruption of the limitation 

period, that period cannot be extended according to Italian criminal law, beyond seven years and six 

months or, as regards those instigating the conspiracy, eight years and nine months from the date on 

which the offenses were committed (by allowing the limitation period to be extended following an 

interruption, by only a quarter of its initial duration). It is certain that all the offenses will be time-barred 

before a final judgment can be delivered as regards the accused. As a result, the accused who were alleged 

to have committed VAT evasion amounting to several million Euros may enjoy de facto impunity as a 

result of the expiration of the limitation period. Criminal proceedings in relation to tax evasion, such as 

what the accused were alleged to have committed, usually involve very complex investigations, which 

means that the proceedings already take a considerable amount of time at the preliminary investigation 

stage. The duration of the entire proceedings is such that in Italy, in this type of case, de facto impunity is 

the norm, rather than the exception. Furthermore, it is often impossible for the Italian tax authorities to 

recover the amount of the taxes evaded through the offense in question. In that context, the Italian 

provisions at issue indirectly authorize unfair competition by some economic operators established in 

Italy in relation to undertakings established in other Member States, thus infringing Article 101 TFEU. 

Moreover, those provisions are liable to favor certain undertakings, in breach of Article 107 TFEU. In 

addition, those provisions create a de facto VAT exemption which is not laid down in Article 158(2) of 

Directive 2006/112. Lastly, the de facto impunity enjoyed by tax evaders infringes the guiding principle, 

laid down in Article 119 TFEU, that the Member States must ensure that their public finances are sound.  
 

Does Italian criminal law violate free competition? Is it possible not to apply the criminal law norms on 

statute of limitation resulting in a detrimental position for the accused person? 

 

C-105/14 Criminal proceedings against Ivo Taricco and others (8th September 2015)  
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UNDERSTANDING THE LEADING CASE 

 

The Court of Justice of the European Union laid down in its decision that a national rule in relation to 

limitation periods for criminal offenses – which provided, at the material time in the main proceedings, 

that the interruption of criminal proceedings concerning serious fraud in relation to value added tax had 

the effect of extending the limitation period by only a quarter of its initial duration — is liable to have an 

adverse effect on fulfillment of the Member States’ obligations under Article 325(1) and (2) TFEU if that 

national rule prevents the imposition of effective and dissuasive penalties in a significant number of cases 

of serious fraud affecting the financial interests of the European Union, or provides for longer limitation 

periods in respect of cases of fraud affecting the financial interests of the Member State concerned than in 

respect of those affecting the financial interests of the European Union, which it is for the national court 

to verify. The national court must give full effect to Article 325(1) and (2) TFEU, if need be by not 

applying the provisions of national law the effect of which would be to prevent the Member State 

concerned from fulfilling its obligations under Article 325(1) and (2) TFEU.  

 

The milestone judgment of the CJEU in Taricco triggered an intensive debate in Europe, and the 

Court had to “withdraw” the core content of the judgment – with Case C-42/17 M.A.S. 
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EXERCISES 
 

8.1.  20  YEARS OF DEVELOPMENT - ANALYSIS  
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Read the text on the protection of the financial interests of the Communities from 1991 

 

 

Elaborate an analysis on the development of the last 20 years by identifying and providing the achieved 

instruments mentioned by the Resolution and by addressing issues that have since become irrelevant. 
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8.2.  COORDINATED REPLIES OF THE AUTHORITIES FOR PROTECTING THE 

FINANCIAL INTERESTS OF THE EU  

The 2017 annual report on the Protection of the European Union’s financial interests (PIF Report) is 

presented by the Commission in cooperation with the Member States under Article 325 of the Treaty on 

the Functioning of the European Union. Each year, under Article 325(5) TFEU, the Commission, in 

cooperation with the Member States, submits a report to the European Parliament and the Council on 

measures taken to counter fraud and other illegal activities affecting the EU’s financial interests. The EU 

and the Member States share responsibility for protecting the EU’s financial interests and fighting fraud. 

Member State authorities manage approximately 74% of EU expenditure and collect traditional own 

resources (TOR). The Commission oversees both these areas, sets standards and verifies compliance. To 

protect the EU’s financial interests effectively, the Commission and the Member States have to work 

closely together. 

 

REPORT FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT AND 

THE COUNCIL 

29th Annual Report on the Protection of the European Union’s Financial Interests 

 

Joint customs operations are coordinated and targeted operational measures implemented by Member 

States’ and non-EU countries’ customs authorities over a limited period to combat illicit cross-border 

trafficking in goods. See the operations below, the participating countries, the scope and the results of the 

operations.  

 

Analyze the financial interest(s) touched upon by the illegal activities or protected by 

the authorities! Identify the legal basis for doing so and the eventual background 

norms! See the example with Cerberus. 

 

  

Cerberus 

27 Member States, Europol support 

Failures to declare cash, money laundering and criminal organizations involved 

in terrorist activities. 

Detention of EUR 6.4 million 

The cash-circulation is not restricted within the EU but the cash-money entering and leaving the territory of the EU 

(above 10 thousand EUR) has to be registered. Combat against the money laundering belongs to the financial 

interests, money laundering is punishable by all MS. Legal basis: Regulation (EC) No 1889/2005 of the European 

Parliament and of the Council of 26 October 2005 on controls of cash entering or leaving the Community. 

 



 
124 

 

Renegade 

Asia-Europe meeting: all Member States, Norway, 12 Asian countries, Interpol, 

Europol, Regional Intelligence Liaison Office (WTO) 

Counterfeit goods, in particular auto spare parts (ASPs) 

70 000 ASPs; 400 000 other counterfeit goods; 56 million cigarettes (worth 

EUR 12 million in customs duties and taxes) 

 

 

 

 

 

 

Magnum II 

Coordinated by Estonian customs with the involvement of 14 Member States, 

Europol and Frontex 

Smuggling of tobacco products transported by road from non-EU 

countries (Belarus, Ukraine and Russia) 

Seizure of around 20 million cigarettes 

 

 

 

 

 

Load, Lock Sea, 

Lucky and Pascal 

Coordinated by French customs 

Regional maritime surveillance operations to detect illicit trafficking of sensitive 

goods by sea, in the Atlantic and Mediterranean areas 

Over 5 tons of cannabis resin seized and 10 people arrested 
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Postbox 

Led by Belgian, German and Swedish customs under the ‘customs against 

internet crime’ action 

Excise fraud and illegal trade in counterfeit goods, drugs and weapons in 

shipments transported by mail and express courier services 

Over 3 000 seizures of thousands of illicit products, including pharmaceutical 

preparations, narcotics, cigarettes, counterfeit goods, protected species and 

weapons 

 

 

 

 

 

 

Darius 

Organized by Dutch customs 

Smuggling of specific new psychoactive substances (NPS) and counterfeit and 

undervalued goods, transported by fast-couriers and postal services 

Over 300 seizures 

 

 

 

 

 

 

Hansa  
Led  by UK customs in cooperation with Europol 

Internal movement of illegal excisable goods, mainly cigarettes 

Seizures of large numbers of cigarettes and other tobacco products 
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8.3. COMPARISON OF JUDGMENTS   

 

Compare the two judgments of the Court of Justice of the EU, in particular from the 

point of view of how criminal law principles can be applied. 

 

 

C-105/14 CRIMINAL PROCEEDINGS AGAINST IVO TARICCO AND OTHERS (8TH
 SEPTEMBER 2015) 

 

C-42/17 M.A.S. (5TH
 DECEMBER 2017) 

 

8.4. DEBATE ON THE EUROPEAN PUBLIC PROSECUTOR’S OFFICE  

Thesis No. 1: The institution of the European Public Prosecutor’s Office is an effective and suitable tool 

against offenses violating the financial interests of the EU. 

 

Thesis No. 2: All MS are required to join the European Public Prosecutor’s Office.  

 

Rules:  

- two teams consisting of 3-3 students 

- Team Affirmative (A1-A2-A3) and Team Negative (N1-N2-N3) 

 

Agenda of the debate:  

 

1. A1 – affirmative constructive speech – 4 MIN  

2. N1 – negative constructive speech – 4 MIN – reflects to A1  

3. A2 – affirmative rebuttal – 4 MIN – own arguments and rebuttals to N1 

4. N2 – negative rebuttal – 4 MIN – reflects to A1 and A2  

5. A1 or A2 or A3 – affirmative cross examination – 5 MIN – questions to Team Negative  

6. N1 or N2 or N3 – negative cross examination – 5 MIN- questions to Team Affirmative 

7. A3 – affirmative closing – 3 MIN – new argument forbidden 

8. N3 – negative closing – 3 MIN – new argument forbidden 
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ARGUMENTS – REBUTTALS – REFUTATIONS IN THE DEBATE 

 

 

 

A1 

 

N1 A2 N2 AC-E NC-E A3 N3 
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8.5. THE PILATUS SCANDAL AND THE FINANCIAL INTERESTS OF THE EU   

 

Read the following article. If necessary, read further reports on this case. 

 

Answer the questions. 

 

1. Who is a person who is reporting on breaches of law?   

 

 

 

2. Why does such a person need specific protection? 

 

 

 

3.  What is the three-tier model for whistle blowing?   

 

 

 

4. The release of the Panama Papers revealed that the Maltese-based Pilatus Bank facilitated 

suspicious transactions from Panama in the name of politically exposed persons. True or False? 

 

 

 

5.  Why is Maria Efimova considered a whistle-blower?   

 

 

 

 

6. Why did she not follow the three-tier model acknowledged by Maltese law? 
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7.  Could she report to the European Central Bank? Why?   

 

 

 

 

8. By whom and for what reason was a European Arrest Warrant issued against her? 

 

 

 

 

9.  What was the role of the investigative journalist Caruana Galizia in this scandal?   

 

 

 

 

10. Why was this journalist being sued in a US court? 

 

 

 

11.  Is Pilatus Bank still operating after such activities and machinations?   

 

 

 

 

12. What is the main feature of the proposed directive (on the protection of persons reporting on 

breaches of Union law)? 

 

 

 

13. Did Maria Efimova get her salary reimbursed? 
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14. Why is this case relevant with regard to the financial interests of the EU? 

 

 

 

15. Why is this case relevant for mutual trust within the EU? 
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QUESTIONS FOR REVIEW   

 

 

1. Describe the main elements and features of the EU budget. 

2. Define the financial interests of the European Union. 

3. Why do the financial interests of the EU need to be protected?   

4. How can these interests be protected through criminal law? 

5. How are irregularities managed within the field of the financial interests?  

6. Which offenses belong under the scope of the Directive (from 2017 forward)? 

7. What is the function of OLAF? 

8. What is the concept of the European Public Prosecutor’s Office? 

9. How do MS plan to establish the European Public Prosecutor’s Office? 

10. Why is the Taricco case a milestone judgment? 
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MUTUAL TRUST – MUTUAL RECOGNITION OF 

JUDICIAL DECISIONS AND EVIDENCE  
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LEADING CASE 

 

The German local public prosecutor’s office (Konstanz) issued a European Investigation Order based 

on the following facts: the suspected person had sold a VW Golf type (2009) at the www.mobile.de for 

5000 EUR on 7th May 2018. The buyer is Sebastian Meier. The alleged suspect and Mr. Meier agreed 

on the details of the transport of the car. Following the agreement, Mr. Meier transferred the sale price 

amount to the Dutch bank account held at Kaufbank, to the account number provided by the suspected 

person. Afterwards, the car was not delivered to Mr. Meier and the suspected person had disappeared. 

Mr. Meier reported the fraud to the German authorities. Following investigation it was discovered 

that the owner of the bank account was a Hungarian citizen. The issued European Investigation Order 

targets the witness examination in the question of the opening and holding the given bank account. 

The competent Hungarian public prosecutor’s office (County Csongrád, Szeged) summoned and heard 

the witness, Mrs. Zita Szabó who denied being the owner of the bank account in question and also 

denied having any information about the alleged fraud. In the course of the execution of the European 

Investigation Order, the Csongrád County public prosecutors realized that she had already been heard 

as a witness in another ongoing criminal procedure (in Szentes) against an unknown suspect for 

similar fraud-like car businesses. In that examination, she had told authorities that the Dutch bank 

account was opened by her on request by her partner Stefan Molnar.  

 

What is the subject of the legal assistance provided by the Hungarian authorities? What could be the 

result of the case? 
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UNDERSTANDING THE LEADING CASE 

 

 

Under the facts presented in the present case, the German prosecutor’s office contacted the Hungarian 

judicial authority by issuing a European Investigation Order for the purpose of requesting for the 

discovery and seizure of evidence that is such that is necessary for carrying out its own criminal 

proceedings, but that can only be obtained abroad in another Member State, thereby facilitating the 

successful prosecution of the requesting state. The European Investigation Order has come to replace a 

wide range of legal institutions in the scope of assistance between EU Member States, thereby 

simplifying procedures. The Hungarian prosecutor’s office shall send the testimony report to the 

German authority, which based on this will most likely request further evidence to be obtained, 

especially if suspicion of fraud points to Mr. Molnar. The question has significance for Hungarian 

authorities as well, as if it becomes clear that Mr. Molnar is a Hungarian citizen then it may arise that 

for the criminal proceedings covering the fraud, Hungary may have jurisdiction. However, parallel 

proceedings must be avoided (concerning the same person and the same act), which is why the 

opportunity is provided for the German and Hungarian authorities to negotiate and agree upon which 

MS shall carry out the criminal proceedings. With regard to Zita Szabo however, the suspicion of 

money laundering comes into question, something the German prosecutor’s office most likely did not 

yet have knowledge of and a criminal act that is separate from the fraud. Therefore, Hungarian 

authorities will initiate criminal proceedings against her in order to investigate whether or not she had 

knowledge of her partner’s alleged fraudulent acts – the income from which was hidden (and 

“safeguarded”) in the Dutch bank account opened and maintained specifically for this purpose. 
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EXERCISES 

 

9.1. MUTUAL TRUST & MUTUAL RECOGNITION 

 
 

Which is which? Match the elements with the categories. Write the number 

preceding each element in the appropriate column below.  

 

 

Mutual Trust Mutual Recognition 

 

 

 

 

 

 

 

 

 

1. It means that the MS trust in one another’s justice systems.  

2. A method free from judgment.  

3. Political declaration. 

4. Its subject may be a judicial decision issued in another MS.  

5. Legal tool of integration.  

6. The first legal instrument footed on it was the European Arrest Warrant. 
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9.2.  OBTAINING EVIDENCE FROM ABROAD 

 

 

Match the legal instruments and the subject of legal assistance. 

     

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

obtaining evidence 

hearing of witnesses 

transfer of evidence 
 

hearing of suspects 

hearing of experts 
 

Convention implementing the Schengen 
Agreement (CISA) 

European evidence warrant 
 

European Convention on Mutual 
Assistance in Criminal Matters (2000) 

Framework Decision 2003/577/JHA on the execution of 
orders freezing property or evidence 

European Investigation Order (EIO) 
 

European Convention on mutual assistance 
in criminal matters (Council of Europe) 

confiscation 

transfer of existing (available) objects or documents 

investigating act 
real time gathering of information (e.g. surveillance) 

transfer of DNA sample or result 

freezing or seizing of evidence 
 

monitoring bank accounts 
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9.3. REGULATORY TIMELINE – MUTUAL LEGAL ASSISTANCE 

 

Supplement the timeline. Identify the instruments (A-F) and find the issuing year 

and the year each came into force.  

 

 

 

A. _______________________________________ 

B. _______________________________________ 

C. _______________________________________ 

D. _______________________________________ 

E. _______________________________________ 

F. _______________________________________ 
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9.4. FREE TRANSFER OF EVIDENCE – GREEN PAPER 
 

 
Read the following extract from the Green Paper of the Commission. Answer the 

questions.   

 

 
 

GREEN PAPER on obtaining evidence in criminal matters from one Member State to 

another and securing its admissibility  

 

(…) 3. EXISTING RULES ON OBTAINING EVIDENCE IN CRIMINAL MATTERS 

 

Existing rules on obtaining evidence in criminal matters in the EU are of two different kinds. On the 

one hand, there are instruments based on the principle of mutual assistance. These most notably 

include the European Convention on mutual assistance in criminal matters, supplemented by the 

Schengen Agreement and the Convention on mutual assistance in criminal matters and its Protocol. 

On the other hand, there are instruments based on the principle of mutual recognition, which most 

notably include the Framework Decision on the European Evidence Warrant. The mutual assistance 

instruments and their protocols cover mutual assistance in general but also contain rules on specific 

forms of mutual assistance such as the interception of telecommunications or the use of 

videoconferencing. Requests for mutual assistance shall, as a general rule, be transmitted directly 

between the issuing and executing authority. Unless a relevant ground for refusal is invoked by the 

executing authority, the request shall be executed as soon as possible and if possible within the 

deadlines indicated by the issuing authority. In order to ensure the admissibility of the evidence 

obtained, the authorities of the requested State shall comply with the formalities and procedures 

indicated by the authorities of the requesting State provided that they are not contrary to 

fundamental principles of law in the requested State. The Framework Decision on the European 

Evidence Warrant applies the principle of mutual recognition to judicial decisions for the purpose of 

obtaining evidence for use in proceedings in criminal matters. A European Evidence Warrant can be 

issued in order to obtain evidence that already exists and is directly available in the form of objects, 

documents or data. It shall be issued in a standard form and translated into an official language of the 

executing State. The authorities of the issuing State must find that the evidence could also be 

obtained under national law in a similar case and that the evidence sought is necessary and 

proportionate for the proceedings in question. It shall be recognised and executed within a fixed 

deadline unless a relevant ground for refusal applies. The execution of a European Evidence Warrant 

shall not be subject to verification of dual criminality if it is not necessary to carry out search or 

seizure or if the offence is punishable by a custodial sentence of at least three years and is mentioned 

on a list of offences in the Framework Decision. In order to ensure the admissibility of the evidence 

obtained, the authorities of the executing State are obliged to comply with the formalities and 

procedures indicated by the authorities of the issuing State provided that they are not contrary to 

fundamental principles of law in the executing State. 
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4. FUTURE PROSPECTS 
 

4.1. Obtaining evidence 

As mentioned above, the existing rules on obtaining evidence in criminal matters in the EU consist of 

a number of co-existing instruments based on different underlying principles, namely that of mutual 

assistance and that of mutual recognition. This makes the application of the rules burdensome and 

may cause confusion among practitioners. This can also result in situations where practitioners do 

not use the most appropriate instrument for the evidence sought. Ultimately, these factors may 

therefore hinder effective cross-border cooperation. Furthermore, instruments based on mutual 

assistance, may be regarded as slow and inefficient given the fact that they do not impose any 

standard forms to be used when issuing a request for obtaining evidence located in another Member 

State or any fixed deadlines for executing the request. Instruments based on mutual recognition may 

also be regarded as unsatisfactory in that they only cover specific types of evidence and that they 

provide for a large number of grounds for refusal to execute the order.  

Because of this limited scope of application, a European Evidence Warrant cannot be issued for the 

purpose of for example interviewing suspects or witnesses or obtaining information in real time, such 

as interception of communications or monitoring of bank accounts, as these types of evidence – 

although directly available – do not already exist. Nor can a European Evidence Warrant be issued for 

the purpose of for example conducting analyses of existing objects documents or data or obtaining 

bodily material, such as DNA samples or fingerprints, as these types of evidence – although already 

existing – are not directly available without further investigation or examination. As set out in the 

Communication “An area of freedom, security and justice serving the citizen”, the most effective 

solution to the above mentioned difficulties would seem to lie in the replacement of the existing legal 

regime on obtaining evidence in criminal matters by a single instrument based on the principle of 

mutual recognition and covering all types of evidence. Compared with the scope of application of the 

Framework Decision on the European Evidence Warrant, this new instrument would also cover 

evidence that – although directly available – does not already exist, such as statements from suspects 

or witnesses or information obtained in real time, such as interception of communications or 

monitoring of bank accounts. It would also include evidence that – although already existing – is not 

directly available without further investigation or examination, such as analyses of existing objects 

documents or data or obtaining bodily material, such as DNA samples or fingerprints. The present 

consultation is aimed at confirming the validity of this approach.  

It also needs to be examined whether specific rules for particular types of evidence should be included 

in the instrument. This has been done in the current mutual assistance instruments which, in 

addition to the general provisions applying to all types of evidence, contain detailed rules on requests 

for certain specific forms of mutual assistance, such as interception of telecommunications or hearing 

by videoconference. In addition, it needs to be examined whether it would be appropriate to apply the 

typical characteristics of mutual recognition instruments (such as the use of orders instead of requests 

for assistance, standard forms for issuing the order, fixed deadlines for executing the order and direct 

contact between the competent authorities) to all types of evidence. For example, it may not be 

appropriate to introduce standard forms for hearing of witnesses or fixed deadlines for setting up a 

joint investigation team. Furthermore, grounds for refusal provided for in mutual recognition 

instruments may no longer be necessary in relation to evidence that can be obtained without using 

coercive measures. 
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Finally, it needs to be examined whether it would be appropriate to supplement any existing or future 

instrument with non-legislative measures. This could include initiatives aimed at raising awareness of 

the instrument(s) among practitioners, such as drafting guidelines or providing training to 

practitioners on their application. This could also include initiatives aimed at ensuring that the 

instrument is implemented correctly, such as the setting up of monitoring and evaluation systems. 

 

4.2. Admissibility of evidence  

As mentioned above, the existing instruments on obtaining evidence in criminal matters already 

contain rules aimed at ensuring the admissibility of evidence obtained in another Member State, i.e. 

to avoid evidence being considered inadmissible or of a reduced probative value in the criminal 

proceedings in one Member State because of the manner in which it has been gathered in another 

Member State. However, these rules only approach the issue of admissibility of evidence in an 

indirect manner as they do not set any common standards for gathering evidence. There is therefore 

a risk that the existing rules on obtaining evidence in criminal matters will only function effectively 

between Member States with similar national standards for gathering evidence. As set out in the 

Communication “An area of freedom, security and justice serving the citizen”, the best solution to this 

problem would seem to lie in the adoption of common standards for gathering evidence in criminal 

matters. The present consultation is also aimed at confirming the validity of this approach. 

It also needs to be examined whether, in the affirmative, it would be best to adopt general standards 

applying to all types of evidence or to adopt more specific standards accommodated to the different 

types of evidence. Given the characteristics of the different types of evidence, the former approach 

would be limited to agreeing on general principles while the latter approach would allow for more 

specific approximation rules. 
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Answer the questions. 

 

1. What is the aim of issuing green papers by the Commission?   

 

 

 

2. Which form of international cooperation does the transfer of evidence belong to? 

 

 

 

3. List the instruments mentioned by the text that shall be applied in mutual legal assistance issues. 

 

 

 

4. Find the reasons for low effectiveness in cooperation. 

 

 

 

5.  What are the three evidence types mentioned by the text?   

 

 

 

 

6. What is the main difference between MLA (mutual legal assistance regime) and MR (mutual 

recognition regime)? 

 

 

 

7.  What does the admissibility of evidence mean in the context of the text?   

 

 

 

8. According to the text, what could be a reason for refusing / excluding evidence? 
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9.  What kind of solution is recommended by the text? Why is this concept suitable?   

 

 

 

 

10. What is the news in this regard? 

 

 

 

 

9.5.  FREE TRANSFER OF EVIDENCE – POLITICAL STATEMENT 
 

 

 

 

 
Read the following extract and answer the questions.   

 

 

 

 

The extract is part of a speech my Ms. Theresa May (UK Home Secretary) to the House 

of Commons on 27 July 2010.  

 

 

 

With permission, Mr Speaker, I would like to make a statement on the draft directive for a European 

investigation order, and the Government’s decision to opt into that draft directive. 

As people have become more mobile, so too has crime, and that has serious consequences for our ability 

to bring criminals to justice. To deal with cross-border crime, countries enter into mutual legal assistance-

MLA-agreements. Those agreements provide a framework through which states can obtain evidence 

from overseas. MLA has therefore been an important tool in the fight against international crime and 

terrorism. It has been crucial in a number of high-profile cases. For example, Hussein Osman, one of the 

failed terrorists from the 21/7 attacks five years ago, might not have been convicted had it not been for 

evidence obtained through MLA. 

However, MLA has not been without its faults. The process is fragmented and confusing for the police 

and prosecutors, and it is too often too slow. In some cases, it takes many months to obtain vital evidence. 

Indeed, in one drug trafficking case the evidence arrived in the UK after the trial had been completed. The 

European investigation order (EIO) is intended to address those problems by simplifying the system, 

through a standardised request form and by providing formal deadlines for the recognition and execution 

of requests. (…) 



 
144 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Answer the questions. 

 

1. What are MLA’s main faults according to Ms. May?   

 

 

 

 

 

However, I know that some hon. Members have concerns about the EIO, and I should like to address 

them in turn. The first is on the question of sovereignty. In justice and home affairs, there are many 

ideas coming out of Brussels, such as a common asylum policy, that would involve an unacceptable 

loss of sovereignty. I want to make it absolutely clear to the House that I will not sign up to those 

proposals, and I have made that clear to my European counterparts. However, the EIO directive does 

not incur a shift in sovereignty. It is a practical measure that will make it easier to see justice-British 

justice-done in this country. 

 

The second concern is about burdens on the police. At a time when we are reducing domestic 

regulatory burdens on the police, I agree that it would be unacceptable to have them re-imposed by 

foreign forces. That is why we will seek to ensure that there is a proportionality test, so that police 

forces are not obliged to do work in relation to trivial offences, and that forces will be able to extend 

deadlines when it is not possible to meet them. I want to be clear that the EIO will not allow foreign 

authorities to instruct UK police officers on what operations to conduct, and it will not allow foreign 

officers to operate in the UK with law enforcement powers. 

 

The third concern is about legal safeguards. We will seek to maintain the draft directive’s requirement 

that evidence should be obtained by coercive means, for example through searching premises, only 

where the dual criminality requirement is satisfied. Requests for evidence from foreign authorities 

will still require completion of the same processes as in similar domestic cases. In order to search a 

house, for example, police officers will still need to obtain a warrant. (…) 

 

The EIO will allow us to fight crime and deliver justice more effectively. It does not amount to a loss 

of sovereignty. It will not unduly burden the police. It will not incur a loss of civil liberties. It is in the 

national interest to sign up to it, and I commend this statement to the House 
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2. What are the three main concerns that Ms. May thinks the House will have about the EIO? 

 

 

 

3. How does Ms. May tackle the problem of a possible loss of sovereignty? 

 

 

 

4. What does Ms. May say about burdens on the police? 

 

 

 

5.  Why might the EIO be looked upon as bringing a loss of civil liberties along with it?   

 

 

 

 

9.6.  FREE MOVEMENT OF EVIDENCE – EUROPEAN INVESTIGATION ORDER 
 

 

 

 
Read the text of the Directive on EIO and answer the questions.   

 

 

 
 

DIRECTIVE 2014/41/EU OF THE EUROPEAN PARLIAMENT AND OF THE 

COUNCIL of 3 April 2014.  

 

 

1. What is the purpose of the EIO?   

 

 

 

 

2. Collect and categorize the reasons for introducing EIO based on the preamble of the directive. 
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3. What exactly is an EIO? 

 

 

 

4. Is it mandatory to execute the EIO or not? 

 

 

 

5. Please list at least five possible investigative measures that could be requested through issuing an 

EIO.   

 

 

 

6. What types of procedures can an EIO be issued in? 

 

 

 

7. Explain the principle of assimilation according to Article 9 para 1.   

 

 

 

8. What is the difference between points (a) and (b) in Article 10 para 1? 

 

 

 

9.  Explain the meaning of Article 10 para 2?   

 

 

 

10. Why is the executing state entitled to refuse the recognition or execution of the EIO (Article 11)? 

Collect arguments for the grounds of refusal laid down in the directive. 

 

 

 

 

 



 
147 

 

 

 

QUESTIONS FOR REVIEW  

 

1. What is the principle of mutual trust? 

2. How does the principle of mutual trust appear within the EU integration? 

3. What is the principle of mutual recognition?  

4. What is the link between mutual trust and mutual recognition?  

5. What is mutual legal assistance? 

6. What does the free movement of evidence mean?  

7. What is the main difficulty related to the free movement of evidence?  

8. What reasons led to the introduction of the European investigation order? 

9. What are the main features of the European investigation order? 

10. What is the link between the European investigation order and the concept of the single 

European judicial territory (space)?  
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EUROPEAN ARREST WARRANT 
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LEADING CASE 

 

In 2008, the Tribunale di Catania (Catania District Court) (Italy) issued a European arrest warrant in 

respect of Mr Mantello, for his arrest and surrender to the Italian authorities in the context of criminal 

proceedings initiated against him. He was accused of having participated, between January 2004 and 

November 2005, in the framework of a criminal organization comprising at least 10 other persons in 

cocaine trafficking Vittoria and in other Italian cities and also in Germany. It is alleged that Mr 

Mantello not only played the role of courier and middleman, but was also in charge of obtaining and 

distributing cocaine. Under Italian criminal law such acts are punishable by imprisonment for a 

minimum term of 20 years. In that regard, Mr Mantello also faces charges of aggravated criminal 

conduct to the extent that the cocaine was supplied by the network to a minor. 

 

From January 2004 onwards various authorities investigated the unlawful trafficking of cocaine that 

was rife in the Vittoria region. The investigations took the form of extensive telephone tapping which 

made it possible to bring to light the existence of an organized network, made up of two criminal 

organizations. In addition, during the surveillance of telephone calls made by Mr Mantello during the 

period from 19 January to 13 September 2005, his participation in the network was confirmed. He was 

also shadowed by investigators during some of his journeys. During the last journey, Mr Mantello 

purchased 150 g of cocaine in Esslingen (Germany) and, on his return in the evening of 13 September 

2005, he was arrested and searched; the police discovered that he was carrying two packets containing 

9.5 g and 145.96 g of cocaine, equivalent to between 599 and 719 individual doses. In its indictment the 

Catania Public Prosecutor accused him of having been in unlawful possession on 13 September 2005 of 

155.46 g of cocaine, intended for resale. By the judgment of 30 November 2005, the Tribunale di 

Catania sentenced Mr Mantello to a term of imprisonment of 3 years, 6 months and 20 days and to a 

fine of EUR 13 000 (by the judgment of 18 April 2006, the appeal court upheld the judgment of that 

court). Subsequently, the Tribunale di Catania reduced Mr Mantello’s sentence, meaning that he in fact 

served a sentence of only 10 months and 20 days in prison, while his fine was also reduced. 

 

On 3 December 2008 the Generalstaatsanwaltschaft Stuttgart (Public Prosecutor’s Office, Stuttgart) 

had Mr Mantello arrested on 29 December 2008 at his home and brought before the Amtsgericht 

(District Court) Stuttgart on the basis of the EAW. At the hearing, Mr Mantello opposed his surrender 

to the issuing judicial authority and claimed that he was sentenced for these acts and he had already 

served his punishments. 

 

Would Germany execute the EAW? What is the core legal question in this case? 

 

C‑261/09 Criminal proceedings against Gaetano Mantello (16 November 2010) 
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UNDERSTANDING THE LEADING CASE 

 

 

In this case the main issue was to discuss the scope of ne bis in idem and its application in EAW cases. 

The case concerned the interpretation of Article3(2) of Council Framework Decision 2002/584/JHA 

of 13 June 2002 on the European arrest warrant and the surrender procedures between Member States 

and, in particular, of the ne bis in idem principle. 

The CJEU (Grand Chamber) stated that it is the Member State in which the judgment was delivered 

that determines whether or not a person has been finally judged. This means that the court accepted 

that the “inextricable link” between the factual circumstances as the conceptual core of the definition 

‘same act’ does not exist between the facts of the already adjudicated drug offenses and the facts of the 

participation in criminal organization.  

Consequently the former judgment does not obstruct the initiation of a new criminal procedure for 

being a member of a criminal organization that operates a drug business.  Germany will surrender Mr 

Mantello to Italy.  
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EXERCISES 

 

10.1.  EXTRADITION VERSUS SURRENDER (EUROPEAN ARREST WARRANT) 

 
 

Match the characteristics (features). Write the number preceding each feature in the 

appropriate column below.   

 
 

Extradition Surrender (EAW) 

 

 

 

 

 

  

 

 

 

1. based on mutual trust and mutual recognition 

2. less administrative burden 

3. more cost effective 

4. very fast 

5. 14 days 

6. averages 1-1,5 years 

7. limiting the influence of central authorities 

8. no political influence 

9. political decision needed  

10. based on sovereignty  

11. legal automatism with exemptions 

12. case-by-case decision  

13. partial abolition of double criminality 

14. requirement of double criminality 

15. documentation limited to standard form 

16. formalities are not foreseen 

17. time limits 

18. no time limits 

19. direct communication between judicial authorities 

20. direct communication between judicial authorities is not possible 

21. communication via diplomatic-political channel 
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10.2.  HOW DOES THE EAW WORK?  

 
 

Fill in the missing terms! 
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10.3. EUROPEAN ARREST WARRANT – EXAMPLE NO. 1 

 

 

Study the following European Arrest Warrant and fill out the table based on the European Arrest Warrant. 
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1. Issuing state  

2. Issuing authority  

3. Stage of the criminal procedure  

4. Executing state  

5. Executing authority  

6. Purpose of the EAW Criminal procedure for an offense OR execution 

of a penalty? 

7. What are the facts?  

 

8. Maximum penalty in the issuing state  

9. Double punishability needed?  

 

10. Grounds for refusal - relevancy?    Check all the grounds and decide whether one of 

these is given in the case 

 

 

11. Will the requesting state execute the EAW?  

12. Why?  
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10.4. EUROPEAN ARREST WARRANT – EXAMPLE NO. 2 

 

 

Study the following European Arrest Warrant and fill out the table based on the European Arrest Warrant. 
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1. Issuing state  

2. Issuing authority  

3. Stage of the criminal procedure  

4. Executing state  

5. Executing authority  

6. Purpose of the EAW Criminal procedure for an offense OR execution 

of a penalty? 

7. What are the facts?  

 

8. Maximum penalty in the issuing state  

9. Double punishability needed?  

 

10. Grounds for refusal - relevancy?    Check all the grounds and decide whether one of 

these is given in the case 

 

 

11. Will the requesting state execute the EAW?  

12. Why?  
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10. 5.  EUROPEAN ARREST WARRANT AND EUROPEAN TERRITORIALITY 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

1. Which MS issued a EAW against Assange and for what reason?   

 

 

 

 

2. What is the reason behind Assange’s opinion that the EAW has 

been abused in his case? 

   

 

 

3. Was the EAW executed in the requested MS? Why? 

 

 

 

4. How is the European Arrest Warrant connected to the territory 

concept of a state? 

 

 

 

5. What is your opinion on the issue?   
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10. 6.  EUROPEAN ARREST WARRANT – NEW QUESTIONS AND NEW ANSWERS  

 

Read the following cases and identify the main legal issues addressed by each case. 

Solve the legal problem based on the CJEU decision or your own research! HINT: 

match the following questions to the cases. 

  

 

A. Is electronic monitoring to be considered detention? 

B. If the deadline expires for execution of the EAW, is the requested person to be released?  

C. Does extradition of the requested person to Russia imply discrimination on grounds of 

nationality (which is contrary to EU law)? 

D. How can the proportionality of the EAW be taken into consideration?  

E. What is the requirement of not applying double criminality in executing the EAW?  

F. Does the European Arrest Warrant essentially contain a national warrant? 

G. Whether or not the transfer under the EAW constituted a violation of human rights (e.g. 

Article 8 ECHR). 

H. How a decision to surrender should be made considering information about bad detention 

conditions in the requesting state  

 

 

1. This case concerned an EAW issued by Hungarian authorities seeking the arrest and surrender of a 

Romanian national, Mr Bob-Dogi, who was accused of having caused a road traffic accident in Hungary and 

causing serious bodily harm to a moped rider. The executing Romanian court noticed that the EAW also 

extended to the territory of Hungary and assumed that the EAW also constituted a national arrest warrant. 

This assumption appeared to be correct. Hungarian law provided for a ‘simplified procedure’ in cases where the 

requested person is already outside the territory of Hungary when an EAW is issued. In such a case, no 

separate national arrest warrant was issued. An EAW arrest constituted, at the same time, a national arrest 

warrant. (Case C-241/15 Niculaie Aurel Bob-Dogi, EU:C:2016:385) 

Article 8(1)(c) of the FDEAW: ‘evidence of an enforceable judgment, an arrest warrant or any other 

enforceable decision having the same effect’ 

What is the legal issue here? 
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2. Lanigan concerned an EAW that was issued by a British court seeking the arrest and surrender by 

Ireland of Mr Lanigan, who was accused of inter alia murder. Mr Lanigan was indeed arrested, but he 

opposed his surrender. After a series of ‘procedural incidents’, the competent Irish court concluded that 

close to two years had lapsed since Mr Lanigan’s arrest. The Irish court hesitated to execute the EAW and 

to hold Mr Lanigan still in custody or to release him. (Case C-237/15 PPU Minister for Justice and Equality 

v. Francis Lanigan, EU:C:2015:474) 

Why? Identify the main legal issue in this case. 

 

 

 

 

3. Mr. Z., a convict, was a drug-addict. He admitted his addiction and undertook therapy. A European arrest 

warrant was issued in his criminal case, and the EAW was directly related to possession of several dozen grams 

of marijuana. It seemed that over many years Mr. Z. had attempted treatment, but without success. As he 

declared, he had bought marijuana from a person he met at the “March of the Liberation of the Cannabis” 

organized each year in Warsaw. It is important to note that in Poland, the provisions on drug possession, even 

the so-called ‘light’ substances, are severe in comparison to regulations in force in other EU Member States, 

including the UK from which the man was eventually surrendered. In Poland, the crime of drug possession is 

subject to absolute imprisonment.  

What could be the main legal issue here?  

 

 

 

 

4. JZ was sentenced to a three year and two month custodial sentence in Poland. He absconded and an 

EAW was issued for his arrest. Several years later he was arrested in the United Kingdom. JZ was held in 

custody for one day and then released on bail. He was required, however, to stay at his residential address 

during the evenings, and in order ensure this he was subject to electronic monitoring. In addition, JZ had 

to report regularly to a police station, he was not entitled to apply for travel documents and he was obliged 

to keep his mobile phone switched on and charged at all times. After one year, he was surrendered to the 

Polish authorities. The competent Polish court wondered whether the measures to which JZ had been 

subjected to in the United Kingdom should be regarded as ‘detention’ for the purposes of Article 26 of the 

EAWFD and thus whether it had to deduct, from the custodial sentence imposed on JZ, the period of 

almost one year during which these measures were applicable to him. (Case C-294/16 PPU JZ v. 

Prokuratura Rejonowa Łodz´  – Srodmiescie, EU:C:2016:610). 

Identify the main legal issue addressed by this case. 
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5. The case concerned an EAW issued by the competent Belgian authority for the surrender of A, who had 

been convicted of a custodial sentence of five years and who was detained in the Netherlands. The 

Amsterdam District Court, the competent executing authority, had doubts as to whether it had to execute 

the EAW. A had been convicted in Belgium for intentional assault and battery of a spouse as well as 

possession of a prohibited weapon. These offenses, which are not on the ‘list of the 32 crimes’, constitute 

criminal offenses in both Belgium and the Netherlands. Dutch law, however, stipulates that surrender is 

only allowed when the requested person has committed an act that is punishable under the law of both the 

issuing state and in the Netherlands by a maximum custodial sentence of at least 12 months. Under Dutch 

law, the offense of carrying a prohibited weapon is punishable only by a fine. (Case C-463/15 PPU 

Openbaar Ministerie v. A, EU:C:2015:634) 

Will the Amsterdam court execute the EAW? What is the core question in this case 

 

 

 

 

 

6. Aranyosi concerned an EAW issued in Hungary seeking the surrender of a Romanian national who was 

accused of forced entry into a dwelling house and for theft. In Caldararu, a Romanian court issued an EAW 

for a Romanian national who had been convicted for driving without a driver’s license. Both Mr Aranyosi 

and Mr Caldararu were arrested in Germany and in both cases, the executing judicial authority had doubts 

as to whether the EAWs had to be executed. The reason for this consisted of evidence pertaining to the 

conditions of prisons in Hungary and Romania that were contrary to an individual’s human rights, and the 

right not to be subjected to inhuman and degrading treatment, as the ECtHR had already established. The 

German court hesitated to surrender them. (Joined Cases C-404/15 and C-659/15 PPU Pal Aranyosi and 

Robert Caldararu v. Generalstaatsanwaltschaft Bremen, EU:C:2016:198) 

Why did the German authority hesitate? What is the core legal issue in this case?  
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7. The case involved an Estonian citizen, Mr Petruhhin, who was made the subject of a priority Red Notice 

on the Interpol’s website and who was subsequently arrested and remanded in custody in Latvia. The 

Latvian authorities received an extradition request from Russia, which the competent public prosecutor 

decided to honor. Mr Petruhhin opposed his extradition. Latvian law prohibits the extradition of Latvian 

citizens to a foreign country. The Latvian court appeared quite sympathetic to this argument. It considered 

the lack of protection of a national of a Member State Union against extradition from another Member 

State to a third country to be ‘contrary to the essence of citizenship of the Union’. (Case C-182/15 Aleksei 

Petruhhin v. Latvijas Republikas Generalprokuratura , EU:C:2016:630.) 

Identify the core legal issue in this case. 

 

 

 

 

8. Mr X. was transferred to Poland on the basis of an EAW after 19 years from the date he had committed 

the crimes. According to his statements in the case, although he is a Polish citizen, he lived in Poland for 

only a few years and spent most of his life in France. He came to Poland as a teenager and during these 

several years of staying in Poland, he committed crimes of burglary. After committing these crimes in 1996 

and 1997, he went back to France where he lived for more than a dozen years. Most of his family and 

friends live in France. He was convicted for minor crimes, but the statute of limitations on execution of 

these sentences is very long.  

What conceptual (and practical) problems can be identified in this case?  
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QUESTIONS FOR REVIEW  

 

1. What is the main difference between extradition and surrender?  

2. Define the European arrest warrant! 

3. How is a European Arrest Warrant executed? 

4. What are the grounds for refusal? 

5. What is the role of double punishability in the framework of the EAW? 

6. How does mutual recognition apply in the regime of EAW? 

7. What is a catalogue-offense?  

8. How will fundamental rights be guaranteed in the procedures of EAW?  

9. Why is the Aranyosi&Calderaru judgment a milestone judgment?  

10. What is Eurojust?  
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POLICE COOPERATION 
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LEADING CASE 

 

On 19 March 2008, the Commission submitted a proposal to the Parliament and to the Council for a 

directive seeking, in essence, to facilitate the exchange of information concerning certain road traffic 

offenses and the cross-border enforcement of related sanctions. The legal basis of that proposal was 

Article 91(1)(c) TFEU. On 25 October 2011, the Parliament and the Council adopted Directive 

2011/82, whilst applying Article 87(2) TFEU as the legal basis of the directive.  

A few months later, the European Commission requested the Court to annul the adopted directive 

[2011/82/EU], referencing wrongful legal basis and claiming that the aims of the proposed Directive 

to improve road safety, are not part of the legal and institutional framework of Article 87(2) TFEU 

belonging to the area of freedom, security and justice. The provision, which covers police cooperation 

between the competent services in relation to prevention, detection and investigation of ‘criminal 

offenses’, may be used as a legal basis only for measures specifically related to the prevention or 

detection of ‘criminal offenses’. Thus, it cannot be applied simply because an ‘offense’ is punitive in 

nature or seeks to achieve deterrence, that it can automatically be regarded as a ‘criminal’ offense 

within the meaning of Article 87 TFEU. 

On the contrary, the Council argued that all norms that aim to protect legal interests that are generally 

protected under criminal law, such as life, physical and mental health and property, must be considered 

to be ‘criminal’ within the meaning of the FEU Treaty and of Title V of Part Three thereof, in 

particular. In that context, provisions such as those in Directive 2011/82, the aim of which is to 

improve road safety by deterring certain types of dangerous behavior shall necessarily be ‘criminal’ 

matters and cannot be classified as road safety-related norms within the meaning of Article 91 TFEU. 

 

 

 

 

 

C-43/12 Commission v European Parliament and Council of the European Union, 6 May 2014 
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UNDERSTANDING THE LEADING CASE 

 

 

The Court annulled the directive and maintained the effects of Directive 2011/82 until ITS entry into 

force within a reasonable period of time — which may not exceed twelve months as from the date of 

delivery of the present judgment — of a new directive based on the correct legal basis – i.e. Article 

91(1)(c) TFEU.  

The Court examined the objective of the directive, which was as follows: the directive ‘aims to ensure a 

high level of protection for all road users in the Union by facilitating the cross-border exchange of 

information on road safety related traffic offences’. This goal will be pursued precisely by setting up a 

system for the cross-border exchange of information regarding vehicle registration, in order to 

facilitate the identification of persons who have committed certain formerly identified road safety-

related traffic offenses, regardless of whether those offenses are of an administrative or criminal nature 

under the law of the MS concerned. The directive is based on the EU legislature’s finding that financial 

sanctions for certain road traffic offenses often remain unenforced if such offenses are committed with 

a vehicle registered in a Member State other than the Member State in which the offense had taken 

place. In that context, such a system of information-exchange may increase deterrence in relation to 

road traffic offenses and induce more cautious behavior by the driver of a vehicle that is registered in a 

MS other than the MS of the offense, and thereby aid in the reduction of the number of casualties due 

to road traffic accidents. The European Union’s transport policy adheres to these goals.  

The Court excluded the applicability of the legal basis according to Article 87 (‘Police Cooperation’) as 

part of the Area of Freedom, Security and Justice. Article 87(2) TFEU must be understood in the light 

of the ‘General Provisions’ of Chapter 1 of Title V of Part Three of the FEU Treaty, in particular 

Article 67 TFEU, which opens that chapter and provides, in paragraph 2, that the European Union 

‘shall ensure the absence of internal border controls for persons and shall frame a common policy on 

asylum, immigration and external border control’ and, in paragraph 3, that it ‘shall endeavour to 

ensure a high level of security through measures to prevent and combat crime, racism and xenophobia, 

and through measures for coordination and cooperation between police and judicial authorities and 

other competent authorities, as well as through the mutual recognition of judgments in criminal 

matters and, if necessary, through the approximation of criminal laws’. The measure as such the 

directive is not directly linked to the objectives above, therefore the legal basis provided by the 

common transport policy applies for legislation.  
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EXERCISES 

 

11.1 EUROPOL AND POLICE COOPERATION 

 

 

Read the following fact sheet on police cooperation within the EU. Answer the 

questions that follow. 

 

 
 

Police Cooperation 

 

 
 

1. What is the aim of police cooperation within the EU?   

 

 

 

 

2. Explain the content of the legal basis provided by the TFEU? 

 

 

 

 

3. Which was the first entity with similar aims? When?   

 

 

 

 

4. Explain the following statement from the text: meanwhile, police cooperation had formerly 

belonged to the intergovernmental cooperation; recently the majority of the related issues belong 

under the ordinary legislative procedure? 
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5. Describe the Schengen agreements and their implementation norms.   

 

 

 

 

6. How and since when has this changed? 

 

 

 

 

7. Why has police cooperation been entirely been woven into the Community framework and why 

does it continues to retain some of its original features?   

 

 

 

 

8. List these characteristics.  

 

 

 

 

9. What is Europol exactly?   

 

 

 

 

10. What are its functions? In which areas does it lack competence?  
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11.2. COMPARATIVE APPROACH – POLICE COOPERATION 

 
 

Compare police cooperation and judicial cooperation by categorizing the following 

features according to their characteristics.   

 
 

Police Cooperation Judicial Cooperation 

 

 

 

 

 

  

 

 

 

1. aim: exchange of information 

2. aim: exchange of evidence 

3. joint investigation team 

4. its result: reliable evidence 

5. investigation 

6. inquiry 

7. controlled delivery 

8. European arrest warrant 

9. European investigation order 

10. cross-border hot pursuit 

11. cross-border surveillance 

12. exchange of liaison officers  

13. joint service points (e.g. Hungarian-Romanian joint border guard office)  

14. covert investigation  
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11.3.  LET’S INVESTIGATE – A TRANSNATIONAL CASE
1 

On the morning of 12th April 2019, BARTOS VARGA ran into a police Station in Budapest claiming a 

life-threatening situation. Having been heard in accordance with the applicable law, BARTOS stated 

that he was a computer scientist and the brother of CSABA VARGA, residing with him at 1074 

Budapest, Dob u. 21.  

BARTOS described his brother as a rather crazy guy who started to travel throughout Europe in search 

for a job after giving up on his studies. He met a couple of his colleagues from Lithuania and Bulgaria. 

The day before, one of them, a citizen of Lithuan ALGIS ČIURLIONIS arrived to  their home driving a 

white minivan and after having couple of drinks he became very rapid. He called some prostitutes and 

when BARTOS VARGA refused to let them in he got violent towards him and threatened him to kill 

him and hit his against a loaded gun. He shouted that BARTOS does not know who he is and whom he 

knows and that he was going to kill him and bury him in the Great Hungarian Plain where nobody 

would find him. At the same time his brother was watching the scene and laughing.  

At some point taking advantage o f ALGIS ČIURLIONIS falling on the floor BARTOS, managed to 

escape from the apartment and spent the rest of the night at his friend's. The next morning, he decided 

to make a formal complaint as he feared for his life. He knew that his brother and his colleague are 

armed and involved in drug trafficking and would potentially hurt him for what he knows. He 

explained that since about a year ALGIS CIURLIONIS had visited CSABA on regular basis and they 

regularly go somewhere together for a couple of days. After such visits his brother always has a Iot of 

cash that he spends in casinos, and two months ago he bought a small yacht from someone living on 

the Bulgarian coast.  

When the Police arrived to the apartment they found CSABA VARGA sleeping. When they were 

trying to wake him up they noticed a fully loaded illegal Pistol Glock 9mm lying near the floor together 

with backup mag. Further examination of the gun led to information that it had been used in an armed 

robbery that took place on 30 April 2017 in the Palace Casino in Bucuresti Romania, where 230 

thousand EUR had been stolen and one of the employees was heavily wounded.  

The place was searched in the presence of the VARGAS, but no other weapons were found. When the 

Police were escorting CSABA VARGA to the police vehicle in order to take him into custody, 

BARTOS VARGA mentioned that they also own a garage located in neighborhood exclusively used by 

his brother.  

When the Police approached the place, they found a minivan with Romanian registration plates AR 

11UV. Inside the van the Police found another pistol (Glock 18) and three boxes of ammunition. In the 

small box hidden in the false floor of the car, they found 1 kg of amphetamine. Fingerprints of CSABA 

VARGA were discovered all over the car, including the pistol and the box and plastic bag containing 

                                                 
1
 The case was published at the criminal justice seminar of the European Judicial Network (CR/2019/08) in Vilnus. 



 
176 

 

the drug. Several blank invoices, that had been signed by the owners – either GABRIEL or ROMAN 

POPESCU and issued by EUROTRANS SRL in xxx Bucuresti, had also been found in the minivan.  

It was discovered that CSABA the owner of company Narancssárga virág Kft. Located in Budapest, 

Nefelejcs u… district XVI, with bank account IBAN YYYY. Even though there was no trace of any 

activity of the company during the last 12 months he received 10 financial transfers for 150 thousand 

EUR each from Romanian bank account of the company EUROTRANS SRL bank account XXXX. 

The money was partially withdrawn in cash and partially forwarded further to banks in Bulgaria and 

Lithuania.  

The inspection of three mobile phones seized in the minivan and CSABA VARGA’s computer was 

delayed as they had been protected through complicated protection systems. It had however been 

established that one of the mobile phones carries a Romanian SIM card with the telephone number 

+40XXX.   

Upon being confronted with the findings CSABA VARGA confessed that for about 6 months he had 

been in contact with ALGIS CIURLIONIS for the purpose of selling small amounts of amphetamine in 

Hungary from Lithuania by the latter. He refused to give any further statements, especially with regard 

to the firearm found in the apartment.  

Further investigation revealed that CSABA VARGA had purchased a motor yacht LOLITA from a 

Bulgarian citizen BORIS ALEXANDROV for 13 thousand EUR. The yacht had been kept in Yacht 

Club Port Varna.  

 

It was established that ALGIS CIURLIONIS returned to Lithuania 
 

  

 

Answer the questions below. 

 

 

1. What types of information do the authorities need to carry out an investigation?   

 

 

 

2. How do the authorities obtain such information?   

 

 

 

3. From which country do the authorities obtain such information from?   
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QUESTIONS FOR REVIEW  

 

1. Introduce Europol and its activities. 

2. What is a JIT?  

3. Explain how cross-border pursuit operates. 

4. What is the Schengen Information System? 

5. What is the ‘Swedish Initiative’?  

6. How does the Prüm cooperation work?  

7. Explain the aim and function of ECRIS. 

8. What is the EPRIS?  

9. How does the exchange of biometric data within the EU work?   

10. Does ensuring road safety belong to the area of freedom, security and justice? 
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CRITICAL THINKING AND COMPLEX 

REASONING  IN CASES 
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12.1. WHAT’S GOING ON? 

 

Identify the possible conflict issues in the following scenarios. Explain each of these and 

develop ideas on how to solve them (within the EU) 

 

 

Scenario 1 Conflict Issue Explanation/Solution, etc. 

Romanian police officers 

would like to pursue a bank 

robber or car thief (who has 

committed a crime within 

Romanian territory) in 

downtown Szeged. 

 

Is it possible? 

 

 

Scenario 2 Conflict Issue Explanation/Solution, etc. 

The officers of the European 

Police Office investigate 

directly in Hungary (or in 

other Member State of the 

EU), e.g. they interrogate a 

suspected person.  

 

Is it possible? 

 

 

Scenario 3 Conflict Issue Explanation/Solution, etc. 

If somebody has been 

adjudicated for an offense 

and the penalty has been 

served for instance in 

Hungary, it is not be 

possible that s/he will be 

prosecuted for the same act 

in another country, such as 

Spain, assuming for example 

that s/he will go there for 

holiday. 

Is this true? 
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Scenario 4 Conflict Issue Explanation/Solution, etc. 

The investigating 

authorities have access to all 

the criminal records 

registered in other Member 

States.   

 

Is this true? 

 

The MS would like to 

establish a common 

European database of 

criminal records. 

 

Is it possible? 

 

 

 

 

12.2 PANKA AND EMESE 

Panka, a law student in her 18th week of pregnancy decides to terminate her unwanted fetus in the 

Netherlands, as she heard during a comparative criminal law course that legal regulations concerning 

abortion are less stringent there. Her classmate and friend, Emese drives her there, whilst having no 

doubts about the aim of the Dutch journey. In a small Dutch town hospital, a local gynecologist carries 

out the operation, which under the present circumstances is deemed legal in the Netherlands. Following 

the medical procedures, the girls return to Hungary. The girls in the present legal scenario are Hungarian  

citizens.  

 

 
Answer the questions. 

 

 

1. Will the Hungarian  girls be punished according to the Hungarian  Penal Code for the procured 

abortion?   
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If the girls are Hungarian citizens they would be punished – Panka for having the abortion and Emese 

for intentionally aiding her in committing the abortion. 

 

2. The Dutch boyfriend of our law student is waiting for her at the Amsterdam airport to help her in 

implementing the operation. How would this change the decision in the case? 

 

 

 

 

3. The Hungarian  citizen travels to the Netherlands for the sole purpose of supporting and helping her 

Dutch friend SYLVIA in this delicate situation, whilst having knowledge of what her friend plans to 

do. How would this change the decision of the case?   

 

 

 

 

4. The Dutch town hospital deems abortion-tourism to be a good source of revenue, and the director 

organizes the spread of information in other states through commercial channels (including 

Hungary ). 

 

 

 

 

5. In the Dutch town hospital, a Hungarian  doctor carries out the abortion, which is legal under Dutch 

law. To establish his medical practice, he uses the Community freedom of movement, and his 

Hungarian  medical degree is acknowledged in the Netherlands, based on relevant rules. He chose to 

practice in the Netherlands because of higher earning potential. Our doctor is aware of the 

Hungarian  regulations, but he still carries out the surgery on his patient. How does the decision in 

the case change?  
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6. The girls remain in the Netherlands because they plan to study there through an Erasmus program. 

The Hungarian  authorities receive information about the abortion, and criminal proceedings are 

instigated against them. Hungary  intends to request their surrender with a European Arrest 

Warrant. What are the conditions of executing the EAW? Would the Netherlands surrender the 

girls to Hungary?  

 

 

 

 

7. The Hungarian  criminal procedure acknowledges the trial in absentia – it could happen that the girls 

will be convicted in their absence.  The Hungarian  court releases the EAW in order to catch the 

girls. Will the Netherlands execute it?  

 

 

 

 

8. The girls travel to Spain [                                ]  directly after the operation to take a short holiday to 

recover from the stress of the medical procedure. The Spanish [                                ]  authorities are 

somehow informed about the abortion. Will they investigate?  

 

 

 

 

9. Hungary  would request the surrender of them with a European Arrest Warrant. 

Would Spain [                                ]  carry out the EAW?  

 

 

 

 

10. Would it be possible that the Spanish [                                ]   authorities carry out a criminal 

procedure against the two Hungarian  girls?  
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11. The Spanish [                                ]   authorities discover that criminal proceedings have started in 

Hungary  against the girls based on the same fact. Can  Spain [                                ]  proceed?  

 

 

 

 

12. The Spanish [                                ]   authorities discover that a final decision has been brought by 

Hungarian  courts, convicting the girls of perpetration and abetting abortion – for the same facts. 

The Hungarian  court imposed 6-month term of imprisonment against the offender and a fine for the 

abettor. Can  Spain [                                ]  proceed?  

 

 

 

 

12.3.  MIXED TRANSNATIONAL ISSUES
2 

12.3.1.  BELGIAN LAW FIRM & POLITICIANS 

You run a Belgian law firm specializing in high-profile cases of political refugees, human rights and 

criminal prosecution based in Brussels. Your newest client, Charles P., a regional politician of Catalonia, 

was charged by the Spanish Attorney General on 30 October 2017 for the act of rebellion, civil disorder 

and embezzlement of public funding. Depending on the details of a potential verdict, he may face some 30 

years in jail. He and 13 other politicians were ordered to appear in court on 2 and 3 November and to 

deliver a bail bond of 6.2 million. €, the sum allegedly embezzled to  undertake an (as argued by the 

Attorney General) illegal referendum on Catalonian independence. The charge also stipulated that upon 

failing to deliver the bail bond, P's and his fellow politicians' assets could be seized to cover future 

damages. Out of the 14 politicians, nine followed the order and appeared in court on 2 November; all of 

them got arrested, with the court arguing an increased flight risk. On 3 November, one of those arrested 

was released after delivering a bail bond of 50.000€.  

P., together with 4 of the charged politicians, travelled to Brussels in expectation of the charge, but before 

its delivery. When he got note of the charge and the order to appear in court, he (like his colleagues) 

decided to ignore it and stay in Brussels. Consequently, the Spanish authorities issued a European arrest 

warrant against P. and his colleagues on 2 November.   

                                                 
2
 The cases have been provided by Andreas T. Nagy. 
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Although P. believes in his innocence and that the final verdict will be in his favor, he is insecure and 

considers requesting asylum in Belgium. 
 

How would you advise your client in this matter? 

 

12.3.1.  VIENNA STATE PROSECUTOR AND SOILDERS 
 

You are the on-duty state prosecutor of Vienna, working the night shift on 14 July 2011, when your 

phone rings. The Police of Schwechat Airport informs you of the arrest of a Russian citizen, Michail G., 

on the basis of a European arrest warrant issued by Lithuania in October 2010. G., a former colonel of the 

former soviet secret service KGB was charged for having been one of the main players in the bloody 

abolition of peaceful protests against soviet troops on 13 January 1991 in Vilnius. A total of 14 civilians 

died on this "bloody Sunday", with more than 1000 casualties. G. headed the soviet special force ALFA, 

which was attempting to conquer the local TV tower. When the protestors blocked its entrance, G. 

allegedly ordered the troops to fire at the crowd. G. had travelled several EU member states beforehand, 

being the holder of a multiple entry visa issued by Finland in November 2009. Evidence suggests that he 

had visited Germany, France and Cyprus prior to his arrest in Austria.   

Although the arrest warrant is only issued in Lithuanian, a check of Wikipedia confirms the allegation. 

Michail G. seems indeed to have headed the special force that killed 14 people. In order to have more 

clarity, you call a friend who speaks Lithuanian. He informs you that the warrant does not specify the 

concrete date, place, or crime committed, but only states the need to arrest and extradite G. 

 

How would you proceed? 

 

12.3.2.  VIENNA STATE PROSECUTOR AND SOILDERS 
 

You are a London-based law firm specializing in criminal law. Your newest client, Juliane A., is wanted by 

the Swedish authorities for allegations of rape and molestation. On August 2010, two women entered a 

Swedish police station asking to find out about A's whereabouts as they wanted him to take a test for 

sexually transmitted diseases, claiming that a non-consensual condom removal has taken place. Later the 

same day, the duty prosecutor ordered the arrest of A. on the suspicions mentioned above. The file was 

passed to the Chief Public Prosecutor the next day, who saw no reason to suspect an act of rape having 

taken place but upholding the molestation accusations. A. learned of the investigations soon afterwards 

and got questioned by the police on 30 August. The Director of Public Prosecution decided to resume the 
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preliminary investigation concerning all of the original allegations on 1 September. On 27 September 

2010 A. left Sweden, according to his statement, with the permission of the Swedish authorities. 

On 18 November 2010 a European arrest warrant was issued by the Stockholm District Court, based on 

the suspicion of rape, sexual molestation and unlawful coercion. During local appeal procedures, the 

warrant was lowered to the suspicion of rape of a lesser degree.  
 

As a result of the warrant, the English authorities became active: A hearing took place in February 2011 to 

consider the Swedish request. Appeal procedures by A. remained unsuccessful; he was only allowed to 

remain outside detention due to a bail bond delivered, awaiting deportation to Sweden. After checking 

your client's background story, you realize that he is charged by the US administration for having made 

public various misdemeanor acts, war crimes, torture etc. undertaken by US authorities and personnel, 

crimes that might be punished by a lifelong sentence. 
 

What would you advise him to do? 

 

12.3.3.  GERMAN PUBLIC PROSECUTOR & HOLOCAUST-DENIERS  
 

You are a state prosecutor in Germany, working on the file of Gerald F. T., a German born Australian 

citizen known for his denial of the Holocaust. As you noticed, F.T., after having done so on many 

occasions in the past, resulting also in convictions and prison sentences, continues to publish Holocaust 

denying material on his webpage, among other anti-Semitic literature and statements. Although his 

webpage runs in Australia and appears to have been uploaded from there, you assume that such crimes 

should allow for arrest and prosecution in Germany and therefore issue a European Arrest Warrant. On 1 

October 2008 you are informed by colleagues from the United Kingdom, that F.T. was arrested on 

Heathrow Airport, while travelling from the US to Dubai. While you await the decision of the British 

authorities, you consider your options: Could you have made a mistake or is the extradition in fact going 

to take place? 

 

12.4.  BROTHEL IN GERMANY 

 
 

Read the article from index.hu and answer the questions that follow.   

 
   

 

Hungarian Brothel Manager in a Tough Deadlock in 

Germany © 1999-2019 Index.hu Zrt.   

 

Source: 
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Hungarian brotHel manager in a 

tougH deadlock in germany 
 

MUNK VERONIKA 

index.hu 

2016.04.27. 16:26 
 

One day before Christmas, the Hungarian National Bureau of Investigation 

issued an international arrest warrant for a Hungarian woman who has lived in a 

city in Northern Germany for years and has worked as an employee in a lawfully 

operating business. Her job is legally recognised in Germany, but in Hungary it 

is punishable by as much as ten years of imprisonment. That is because 

Erzsébet runs a red-light district where more than forty prostitutes await clients 

in shop windows, similarly to the practice in Amsterdam. She considers the 

legal action conducted against her from Hungary illegal, so she does not co-

operate with the Hungarian authorities and has turned to the German 

Landessenat for the investigation of her case. 

43 cabins function at Erzsébet's workplace. She calls the tiny rooms cabins; 

they are equipped with glass windows overlooking the street so that passers-by 

can clearly see the half- or fully naked women offering their services. When the 

curtains are drawn on the window, it means that the sex worker is with a client. 

Erzsébet's company also lets out apartments, primarily to the women working in 

the shop windows and to labourers who come to the city for seasonal jobs. The 

red-light district takes up an entire street; a large number of the prostitutes and 

the staff (cleaners, security guards) are Hungarian. 

 

In Germany, every citizen of the EU above the age of 18 can legally work as a 

sex worker and running red light districts under controlled conditions is also 

legal. Erzsébet has been working for this firm as an organiser and contact 

person for four years, and more than forty prostitutes work for her. 

 

“I have no secrets; I pursue my job legally. My job is to organise the work of the 

red-light district, I handle telephone calls, arrange the girls' contracts, I help 

them with everything if they don't speak German, I collect the rent, organise the 

cleaning,” tells Erzsébet. In 2012, she registered a Hungarian-language web 

page through a Hungarian hosting service provider, where she gives 

information to the interested sex workers and to the clients, and where photos 

of the place can also be seen. As it turns out from the interrogation records of 

several prostitutes working for her, Erzsébet helps Hungarian women get to 

Germany, arranges cars for those arriving by plane to pick them up at the 

airport, and informs those who go there by bus about the private bus service 

(unrelated to Erzsébet's business) that practically operates scheduled rides to 

take Hungarian sex workers from one of Budapest's railway stations to the 

West. 

 

Forbidden in Hungary, allowed in Germany 

Erzsébet runs the red-light district together with her two Dutch bosses, and 

owing to the above listed acts her job exhausts the fact called pandering in the 

Hungarian Criminal Code. Pandering means that someone recruits persons (for 

business purposes) to supply sexual services to someone else for financial 

gain. Such a crime does not exist in Germany. 
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The Hungarian National Bureau of Investigation (NBI) has been conducting an 

investigation against Erzsebet, therefore she has not left the city where she 

lives since December, as she is afraid to be apprehended as soon as she steps 

out of the place. Following her German solicitor's advice, she did not travel to 

Hungary in mid-November either when, referring to the substantiated suspicion 

of professional pandering the NBI's subdivision against human trafficking 

summoned her. Since she did not show up, on 23rd December, in compliance 

with the Hungarian and international law, the European international arrest 

warrant was issued for her, says Erzsébet. Yet, she is at large and has been 

doing her job ever since. Erzsébet complains that apart from the summon she 

did not get any information about her case from the Hungarian authorities. 

However, according to legal experts we asked about the case, her rights have 

to be ensured during the procedure, and this entails that she should receive 

information about the rights she is entitled to in connection with the arrest 

warrant and the prosecution, because the Directive 2012/13/EU on the right to 

information in criminal proceedings, adopted by the European Parliament and 

the Council of European Union, also applies to persons subject to a European 

arrest warrant. Erzsébet says, German city police claim that Hungarian 

detectives have never contacted them at all, and no recital has ever been sent 

to them from Hungary. Thus, German authorities cannot yet understand why 

they should arrest an employee whose job is, although morally questionable, 

legal.  

The woman sent a letter by her German solicitor to the local Public Prosecutor 

and the Senate, in which she details her case and lodges an appeal for redress 

referring to that the work she does is legal. She does not accept the accusation 

of the Hungarian investigating authorities.  

A complicated criminal case 

According to expert lawyers on the field of international criminal proceedings, 

the 3rd paragraph of the Hungarian Criminal Code states that if a deed is 

classified as criminal act in Hungarian law, then, even if a person of Hungarian 

nationality commits it abroad, they are liable, even though the given act is legal 

in the given foreign country. (A similar example is that if a Hungarian person 

works at a legal coffee shop in the Netherlands, theoretically they can also be 

held liable.) The international legal practice, however, is that the Hungarian 

person committing the criminal offence is handed over to Hungary according to 

the principle of dual criminality if the given act is considered to be a crime in 

both Hungarian law and the legislation of the country where the act is 

committed. And in Germany, pandering is no crime. 

According to Eszter Kirs international lawyer, the European Council Framework 

Decision on the European arrest warrant lists exemptions, where “the principle 

of dual criminality has to be disregarded if the maximum of the penalty in the 

member state issuing the warrant is at least three years of imprisonment, on the 

other hand, it names concrete acts of lawbreaking where the principle should 

not be applied. One among them is the sexual exploitation of children. I 

suppose, the Hungarian Investigating Authorities must have issued the arrest 

warrant for the woman on this suspicion,” says the lawyer. If the conditions of 

handing over apply as stated by the Framework Decision, Germany cannot 

refuse to hand Erzsébet over to Hungary. 

We also asked the National Bureau of Investigation about Erzsébet's case but 

received the answer that they are not giving out any information for reasons of 

data protection. So, it cannot be known what concrete criminal acts the woman 

is suspected of committing 
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1. What is the main issue in the article?   

 

 

 

2. Is the mentioned behavior punishable in Germany and in Hungary? 

   

 

 

3. Do the German authorities execute the arrest warrant? 

 

 

 

4. Why? 

 

 

 

5. Describe the situation of Erzsébet.   

 

 

 

6. What happens if she visits her friends in Spain? Or in Poland? Or in your country?   

 

 

 

7. Why is this case relevant in the context of the four freedoms of the European common market?   

 

 

 

 

Provide a legal analysis based on the following questions  

 

 

 

1. Jurisdictional questions 

2. Territorial and personal scope of the criminal 

code 

3. Execution or refusal of the EAW 

4. Withdrawal of the EAW 

5. Relevance of common market and the four 

freedoms  

6. Application of the public order clauses  

7. Advertising in another EU MS 
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12. 5. HERBY CASE
3
  

‘Herby’ is a company based in Austria producing and distributing dietary supplements to the European 

market, along with some OTC medicinal products, such as analgesic medications (painkillers). ‘Herby’ has 

an online-shop, where its products are sold directly to consumers. In October 2012, the Swedish 

authorities initiated criminal proceedings against ‘Herby’. The criminal proceedings were based on a 

national criminal provision prohibiting the distribution of any medicinal products via the Internet 

without an authorization from the Swedish Board of Health, which had to be renewed every 3 months, 

irrespectively of whether the medicinal products require a doctor’s prescription or not. ‘Herby’ had not 

acquired such an authorization for the distribution of the medicinal products (i.e. painkillers). As a result 

of the criminal proceedings, the Swedish website of Herby was shut down and the company was obliged 

to pay a fine of 2.000.000 Euros for the illegal distribution of the painkillers.  

 

a) Is the decision of the Swedish court in line with EU law?   

 

 

 

 

 

One of the dietary supplements sold by the Austrian company ‘Herby’ is spirulina. Spirulina is a 

cyanobacteria biomass (blue-green sea-algae), which is considered beneficial for the immune system. 

Arnold, an Austrian company employee regularly travels to different European countries in order to visit 

local doctors and health shops to promote the spirulina food supplement of ‘Herby’. Hence, Arnold always 

carries about 100 bottles of spirulina dietary supplements in his suitcase, in order to provide these as 

samples when visiting doctors and health shops. 

 

In August 2013, during one of his promotional travels in Portugal, Arnold was stopped outside of a health 

center by the Portuguese police, as there were suspicions that he was involved in a drug-trafficking 

network throughout Europe. The police searched his luggage and found the bottles of spirulina 

accompanied by documentation regarding the content of the bottles; however, they decided to use a 

German/Portuguese interpreter as he does not speak Portuguese well. The interpreter informed Arnold 

that: he is a suspect for drug trafficking and fraud, he has the right to remain silent, the right to receive 

interpretation and translation throughout the proceedings and a right to obtain and consult a lawyer free 

of charge after he is officially charged with an offense. After a few hours of questioning in the presence of 

the interpreter, Arnold finally agrees to confess and cooperate with the Portuguese authorities and 

informs them that some of the spirulina bottles actually contain amphetamines, which he intended to sell 

illegally to Portuguese health practitioners involved in the network. The Portuguese police officers place 
                                                 
3
 This case was published at Maastricht University (2012-2014) by Kate Karpenko.  
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him under arrest and the interpreter informs him orally in German of the following rights: the right to an 

attorney free of charge, the right to remain silent, the right to interpretation and translation, the right to 

access the materials of the case and to be informed of the charges against him, the right to receive visits 

and communicate with his family and the embassy, the right to medical care and a translation of two 

Portuguese provisions regarding the maximum amount of days in pretrial detention and the appeal rights 

in his case. 

 

b) Is Can Arnold benefit from European legislation in order to challenge the legality of his confession 

and arrest? Answer this for several different time periods of the arrest. 

 

August 2013 

 

 

 

March 2014 

 

 

 

December 2016 

 

 

 

August 2019 

 

 

 

 

Subsequently, Arnold contacts a lawyer, who comes to visit him and discusses the case with him. The 

lawyer discovers in the file given to him by the Portuguese authorities that they based their suspicion and 

proceedings on telephone correspondence between Arnold and other members of the drug trafficking 

network. The Portuguese authorities however refuse to provide a German translation of the telephone 

tapping transcriptions by arguing that those transcriptions are not essential documents in the file and 
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since Arnold himself participated in those communications, a translated version of the transcriptions 

provides no new information to Arnold himself regarding the evidence of his conduct. Arnold and his 

lawyer complain against this decision to the court, but the Portuguese court found that a complaint 

against such a decision of the authorities cannot be granted as there is no legal basis in Portuguese 

procedural code to challenge the decision of the Portuguese authorities in this regard. 

 

c) Is Portuguese law and the court’s decision in line with European legislation in August 2013 and 

March 2014 and today?   
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12.6  WORD SEARCH SOLUTION 

1. The Charter of __________ Rights lays out the rights of EU citizens in a clear and concise format. 

2. ___________ and Home Affairs are EU policy areas that ensure freedom, justice and security in the 

EU. 

3. An EU official who is in charge of investigating complaints / about misadministration by 

institutions of the European Community. 

4. Chapter V, Article 39 of the Charter of Fundamental Rights says that “Every __________ of the 

Union has the right to vote in elections for the European Parliament.” 

5. The International Criminal Court is responsible for combating ___________ and genocide. 

6. The __________ of Europe is a political organization of 45 countries, including all 25 members of 

the EU and works with the EU on safeguarding human rights. 

7. __________ equality is equality between men and women. 

8. This chapter of the Charter of Fundamental Rights guarantees certain liberties for EU citizens. 

9. A form of protection given by a state to refugees, who cannot seek protection in their own 

country of residence for fear of being persecuted for reasons of race, nationality, religion, or 

political belief. 

10. The EU’s ___________ policy controls the inflow of migrants into the EU. 

11. This chapter of the Charter of Fundamental Rights outlines the most basic human rights of EU 

citizens. 

12. Chapter II, Article 10 of the Charter of Fundamental Rights states that “everyone has the right to 

freedom of thought, conscience and __________. “ 

13. The Universal ____________ of Human Rights was adopted by the General Assembly of the 

United Nations in 1948. 

14. A European Union body that enhances the effectiveness of authorities within member states when 

dealing with cross border or organized crime. 

15. The European ____________ on Human Rights, adopted in 1950, sets out a list of rights and 

freedoms which states are obliged to guarantee to their residents. 

16. The policy of Area of Freedom, Security and Justice is one of the  ___________ competences of the 

EU.  
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13.1.  FORMING TEAMS AND TEAM-BUILDING 

COURSE DESCRIPTION: FREEDOM, SECURITY AND JUSTICE IN THE EUROPEAN UNION   

After the entry into force of the Lisbon Treaty, European integration in the field of criminal justice (Area 

of Freedom, Security and Justice) reached new horizons: the recent competences of the EU in this field 

promise new criminal policy on a European-wide level. This course provides opportunity to understand 

the process leading to change in the following areas and with the following aims: 

 

 Understanding the major contemporary debates and theoretical perspectives on freedom, justice 

and security in a European context.  

 Transferring knowledge about the theoretic foundation of the FSJ area of the EU and about the 

institutional framework of the EU in the field of Judicial and Home Affairs and possible future 

developments.  

 Becoming familiar with the role and activity of the Court of the European Union in this field.  

 To establish a general understanding of how European Law interacts with national criminal 

justice systems. Strengthening the comparative approaches in this field in favor of better analysis 

of the own legal structures. 

Skills:  

 Encouraging openness to different scholarly approaches within law, social and political science to 

questions of crime, justice and security in a European context; 

 Strengthening critical skills concerning the analysis of courts’ decisions and political statements 

(governments, EU-bodies, NGOs) in the field of freedom, security and justice. 

 Students will learn and apply the comparative approach 

 

 
 

Discuss the following with your partner and your team members 

 

 

 Your expectations for the semester 

 Based on your existing knowledge, what kinds of topics belong to this course? 

 Have you ever taken a similar course?  
 

 

 

Write five sentences that represent the opinion and expectations of the team. Present 

the team’s opinion.  
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13.2.  EVALUATION SUMMARY 

 

Each member of the team should answer the questions both individually and as a team.  

 
 

 

Please describe the methods applied within the team to complete the exercise: 

(E.g. how did you approach the project, how did the team members divide the work, how did the team go 

about organizing and presenting their ideas? Etc.) 

 

 

 

 

 

Please briefly describe what you have learned from the exercise: 

(E.g. key concepts, new knowledge acquired, new topics and ideas, etc.) 

 

 

 

 

 

Please describe what skills and competences you practiced while completing the team exercise: 
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On a scale of 1 to 10, rate how difficult the exercise was for you individually, and for the team as a whole 

(1 being easy and 10 being very difficult) 

 

Name  →     

Individually     

For the team as a whole     

 

 

 

13.3.  METHODOLOGY GUIDELINES FOR DYNAMIC MIND MAP 

 

1. Read the materials provided individually, so that each team member is familiar with all of the 

information and ideas necessary to carry out the tasks and complete the project 

2. After gaining a thorough understanding of the materials and ideas, decide upon how you will 

divide the tasks  

3. Discuss and dispute the topics and issues with members of your team in order to gain a better 

understanding of the materials, and to gain an insight into how your team members interpret the 

ideas presented 

4. Be sure to thoroughly discuss the topics also with regard to possible language barriers, help each 

other in understanding any unfamiliar terms, vocabulary, etc.  

5. Take notes individually and if you have any questions or don’t understand something, be sure to 

let your team members know 

6. Brainstorm with your team members to find connections and similarities, highlight key ideas to 

make it easier to identify these relations and to be able to identify the legal basis of all mentioned 

measures and initiatives 

7. You may use other sources available online in order to better understand the materials or to clarify 

any difficult to understand topics  

8. Decide on how the information and ideas will be organized and presented 

9. After you have organized the ideas, begin to categorize and classify the information – be sure to 

decide whether this will be done individually and then combined or if you plan to discuss the core 

points together in order to find the relations 

10. Discuss the core points with members of your team and do your best to communicate effectively 

and patiently 
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11. Prepare a draft identifying concrete legal norms for each mentioned article – this task can be 

divided among members of the team on the basis of each article, for example, where each member 

gathers the information independently, and the ideas are then pooled together mutually 

a. For example, after having discussed the main points, you may choose to work 

independently and create several standalone mind maps and then combine them into one, 

or 

b. You may draft your ideas in writing, and then convene to produce one final mind map, 

this way, each team member can concentrate on gaining a more deeper understanding of a 

smaller amount of information without initially having to apply creativity in order to 

produce the visualized output 

12. Be sure to set deadlines and arrange when the team members will convene to follow-up on 

progress 

a. Be creative and flexible: you can meet in person, share ideas online, create a group chat, 

use online messaging, etc.  

13. Be sure to discuss how each member will contribute to the final output of the exercise and 

delegate responsibilities accordingly 

14. Decide mutually on the means for producing the mind map (what type of application or computer 

visualization tool will be used, or whether the mind map will be drawn by hand, etc.) 

a. A vast variety of free tools are accessible online, e.g. https://bubbl.us/ or 

https://www.mindmup.com/  

15. Regardless of how the tasks and responsibilities were divided among the team members, the team 

should work as a unit in preparation of the final output, the mind map itself 

16. Each team member should contribute equally to preparing the Evaluation Summary at the end of 

the exercise, as this requires input from members individually and the team as a whole 

 

 

 

13.4.  ARGUMENT DIAGRAM 

 

An argument diagram (argument map) is a visual representation of the structure of an argument. An 

argument map typically includes the key components of the argument, traditionally called the conclusion 

and the premises, also referred to as contention and reasons. There are different styles of argument maps, 

but they are most often functionally equivalent and represent an argument's individual claims and the 

relationships between them. The Toulmin method is an informal method of reasoning. Created by the 

British philosopher Stephen Toulmin, this method involves the grounds (data), claim, and warrant of an 

argument. These three parts of the argument are all necessary for supporting a good argument. The 

grounds are the evidence used to prove a claim. The warrant is the assumption or principle that connects 
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the grounds to the claim. All three parts are critical to achieving rhetorical analysis. There are three 

additional elements in Toulmin’s model in addition to the three main parts – these are qualifiers, rebuttals 

and backing. Below are the definitions: 

Data: The facts or evidence used to prove the argument  

Claim: The statement being argued (a thesis)  

Warrants: General, hypothetical (and often implicit) logical statement that serve as bridges between the 

claim and the data.  

Qualifiers: Statements that limit the strength of the argument or statements that propose the conditions 

under which the argument is true.  

Rebuttals: Counter-arguments or statements indicating circumstances when the general argument does 

not hold true.  

Backing: Statements that serve to support the warrants (i.e., arguments that do not necessarily prove the 

main point being argued, but do prove the warrants are true). 

  

 
(Source:  https://web.cn.edu/kwheeler/documents/Toulmin.pdf) 
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13.5.  TIPS FOR CREATING EFFECTIVE PRESENTATION HANDOUTS & 

SCORING BASIS FOR HANDOUT EXERCISES 

 

Handouts have some benefits for the presenter. They allow the presenter to cut down on the amount of 

material covered by the presentation and thereby avoid information overload. A handout allows the 

presenter to stop worrying about forgetting the speaking agenda. The presentation is more memorable, 

and the audience members can easily contact the presenter later. 

 

Also, the audience members have more benefits from using handouts. The handout allows audience 

members to relax about having to take down notes on what the presenter is saying. If they like taking 

notes, they’ll have a place to do so. If they’re inspired by the topic, they’ll have more information on it. If 

they want to refresh themselves later on the topic, they’ll know where to check. 

 

Handouts are especially useful if the presentation is highly technical or complex. They can further explain 

important information. The presenter can include supporting data (not included in the presentation) in 

the handout, such as contact information, case studies, references, marketing literature, or other collateral 

materials.  

 

The handout serves as a summary of the key points. Important elements of the handout are the 

references. For most presentations (scientific presentations to a scientific audience would be an 

exception), references are not indicated on the slides – but the presenter may say: “The reference for this 

research is on your handout.” Let the audience know where they can find out more: books, websites, 

blogs, etc. 

 

The handout has been given a professional look by paying attention to quality and design. After all, the 

handout is an element in the image the presenter is trying to project. The use of simple, readable type is 

important. It is recommended to follow the same design rules as those of the visual presentation.  

A good handout is made appealing to the eye, with generous use of white space and avoiding clutter. It is 

important to avoid putting too much information on a single page, i.e. avoid handouts that look like a 

textbook. 
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13.6.  QUIZ EXERCISE 

 

The following instructions are provided to aid you in preparing quiz questions.   

 Number of new quiz questions 

 How many types of questions should be used? 

 How should solutions be delivered (answers to the questions)? Separately or together with the 

questions? 

 

The following types of questions can be used: 

Multiple Choice Grouping 

At least four answer options should be 

provided; indicate the correct answer 

Items must be grouped; provide the groups and 

their elements correctly 

Pairing True/False 

With this question type, items must be paired 

together based on certain categories (provide 

several phrases or concepts along with several 

words; the phrase or concept must be matched 

with the word(s) that go with it 

A question is provided and must be marked as 

either true or false 

Blank map Fill in the gap 

A question shall be provided, then decide on 

which blank map to use: (1) enter text – in this 

case, responders must name the places or parts 

of the blank map by entering text. (2) Choose 

from a list – responders shall choose from a 

drop-down list of answer options. (3) 

Retraction – the answer must be dragged to 

certain parts of the blank map. 

A sentence is provided where some word or 

words are left out and replaced with a blank 

space; or Jumbled sentence – here, the words 

or phrases for the selection are provided to the 

respondent 
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13.7.  NEWSFEED EXERCISE 

 

 

Newsfeed F S J 

 

  

… (Title of the report or news) 
 

Date 
 

The facts 

Facts and circumstances, what happened? 
 
 

 

Defining the problem 

 
 
 
 
 

AFSJ implication 

Explain how the problem is implicated in AFSJ issues, which aspect is 
dominant to the problem and why? 

 
 

 

  

Questions to be answered by the report 

 
 

Questions that remain unanswered in the report 

 

 

 

How to proceed afterwards 

How would you take measures to solve the problem if you were the 
decision-maker on an EU level or on a national level? E.g.: necessity 
of special research, proposal of legislation, more effectiveness in 
policy enforcement, etc. 
 

Illustration 

Please find an image, photo, or cartoon that illustrates an association 
 with the concerned issue 
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